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PREFACE. 


T*7 E Title of this Book (I 


conceive) may diſpleaſe 
ſuch, who have eſpouſed 

the Opinion of the late Lord Chief 
Fuſtice Vaughan delivered by him 
( with his wonted Aſſurance { in 
the Argument of the great Caſe: 
in Chancery, Ter. Paſch. 22 Car.2. 
between Charles Fry and Anne his 
Wife ( Grandchild of the Farl of 
Newport ) Plaintiffs, and George 
| Porter Defendant, 1 wonder, ſaith 
he, to hear of citing of Pref 
dents 1n Matters of Equity ; for 
if there be Equity in 'a Caſe, 
that Equity is an Umverfal Truth, 
and there can be no Pretident in, 
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The Preface. 


- 1t: So that in any Preſident that 


ean be produced, if it be the 
fame with this Caſe, the Reaſon 
and Equity 1s the fame in ts felt : 


And if the Prefident be not the 


ſame Ca Me with this, .it is not+ito- 


be cited, as not being to the 


purpoſe. 7owhich the Lord Keeper 


Bridgman gave this grave Reply. 
Certainly Preſidents are very ne- 


_ceſlary.” and uſeful to us, for in 
. them we may find the Reaſon of 
the Equity to guide us ;. and be- 


fides, the Authoriy of choſe that 
made them is much to be re- 
garded+; we ſhould fuppoſe they 

aid '1t upon great Cocaderadon 
and weighing of the Matter ; and 


It would be very ſtrange and very 
ll, if we ſhould diſturb" and' fer 


alide what hath been the Coutfe 


for a" long: Series of Tittic and 


Ages. did this Fudoment of my 
go Keepers" ws. : x f nkat =D by the 
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a Man, ſaith he, be ( in equili- 
brio ) in doubt concerning a 
Caſe, whether it be equitable 
or not, in Prudence he will de- 
termine according as the Preft- 
dents have been, cfpecially if they 
have been made by Men of good 
Authority for Learning, G&c. and 
have been continued and peruſcd. 
It is true ; Equity and right Rea- 
ſon in it ſelf is an univerſal thing ; 
it is the ſame all the World over. 
It is not Climates nor Caſes, Per- 
ſons or Things that can alter the 
proper and intrinſick Notions of 
Truth, Right and Fuſtice. 

But then we, muſt reflec} how 
that the Matters about which Equi- 
ty is converſant, come clothed with 
Variety of Circumſtances, are repre- 
ſented in different Shapes, and at- 
tended with many collateral Points 
which deſerve Conſideration ; and 
that Mens Judgments, eſpecially in 
Politicks or Morals, can ſeldom be 
AA ſaid 
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ſaid to amount to Mathematical De- 
ciſions: Noone can imagine himſelf to 
have ſuch refined Powers of Soul as 
to decree Fquitatem ad pondus.We 
muſt alſo allow there are ſome little 
(I know not what ) Inclinations ( no 
ways guided by any Intereſt or Pre- 
gudice ) which will turn the Scale, 


there is ſomething of a Mans Tem- 


per which will inſenſibly mingle and 
ſlide into his beſt formed Notions 
and Deſigns. I ſay, ſuch RefleAions 
as theſe will convince us with what 
great Reaſon a Fudge in Equity will 
ſearch into deliberate Reſolutions 
in Caſes of the like Nature before 
him, and thereby wiſely ſecure him- 


| ſelf from making Orders and De- 


crees totally Arbitrary. 
Reports (therefore in Chancery ) 


ſhould nat be lighted or under- 


valued, eſpecially ſach as are of the 
nature of theſe now preſented to you, ||. 
where the Caſes of Weight ( and 


moſt of theſe are ſo ) are all reſolved 


and 
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The Preface, 
and decreed with the Aſſiſtance of 


our Common- Law fudges. 

And this that I laſt mentioned 
is certainly a thing. of good Con- 
fideration, and will help to wipe off 
an Aſperſion caſt upon the Laws of 
England by ſome foreign Civilians, 
who ſeem to jeer us for having a 
Court of Equity diſtin from the 
Common Law. It is true, in ſome 
ſenſe it may be underſtood ſo: For it 
moderates the Rigour of ſevere Pe- 
nalties, it relaxes the ſtrift Ties of 
unreaſonable Conditions ; it avoids 
ſurreptitious and ſometimes inoffici- 
ous Deviſes ; it aids againſt una- 
woidable Loſſes, clandeſtine Frauds, 
and the like ; yet not ſo, but that it 
ftill maintains a due reſpef to the 
Rules of our ſlated Laws. For our 
C hancellors very well knowthat(which 
#5 the great Security of Engliſhmen ) 
our Common and Municipal Laws: 
are not to be invaded in aff Eſ- - 
ſential part, and that no Equity 

M1 


= 
$4 b 
as ads 


* 
I att. tes this. ——_ TT ITY 
«4% 4 


- 
" 
Satin 46.5 AEM ta aan oe. 5 abide. Ct. eoget 
; : > "__ | 
r oO . , . 
PR. "OF l ; 4 
p : 


The Preface. 


in the World ought to impeach our 

Fundamental Maxims. 
Tou will here likewiſe be informed 

of ſeveral material things in re- 


ference to Proceſs, orders of this 
Court, and the Furiſdifion of other 


Courts, &C. which will be of great 
Tſe for the due Management of a 
Cauſe therein depending with Re- 


gularity, Speed and Succeſs. 


IT ſhall make one Remark more, 
and that is, theſe Reports do mot 
only inform you that ſuch things 
have been decreed, but the Caſes 
are here ſlated with all their con- 


fiderable Circumſtances, and with 
the Debates on both ſides ( which © 


are briefly ſet down ) whether and 
how far the Parties deſerve Re- 


lief, by which an ingenious Reader 


will receive great ſatisfaflion, and 


. by degrees form and model his 


Judgment in aduifi Ing about parat- 
fel C __ 


Here 


The Prefies, 
Here is alſo added very learned 


| Arguments concerning the Dige 
nity, Power and | Furiſdiftion of 
Chancery, that which hath been 
vexata Queſtio, not ſo much between 


Party :and Party. as between Court 


and Court,” and thoſe the ſtanding: 
Courts of greateſt Authority,in which 
the Statute of Prxmunire and that 
of 4 H. 4. are clearly explained, 
and the Fudges Certificate of their 
Opinions to King James I. ' 7o 
which are alſo ſubjoined farther 
weighty conſiderations and Argu- 
ments 0n the Statute of -4 H. '4. 
wrote by a very Learned and Able 
Layyer, never before Printed. 
It is agreed by all, that As 
Matters of this Court are of great 
Importance, the Titles and Conteſts 
of - the greateſt Efkates in the King- 
dom Sometime or other, by reaſon 4, 
F, [greements » Mortgages ;; Trafts , 
loft Wa alls and: T Ch and Rs 
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The Preface. | 


like, having by the Decrees of our 
Lord Chancellors and Lord Keepers 
received a firm and ſolid Settle- 
ment. And we conceive we have 
great Reaſon therefore humbly to 
offer our thank ful Ackupwledgments 
to his Gracious Majeſty for fixing 
one in that great Station, who is 
a Perſon of Profound Fudgment 
and Approved Integrity. 


ADVERTISEMENT. 


\\ Hereas in many of theſe Caſes where there 


are ſeveral Plaintiffs and Defendants, they 
are all along purpoſely avoided to prevent the ſwel- 
ling of the Book, the Reader is deſired in thoſe 
Caſes to put in of Plaintiffs & aP Defendants. 


_ ERRATA. 


- PF 68. "Line 22. for whom tread and, P- 79, 

16. add they, p.111. 1.9. inthe Margent r.or, 
A is add at, p.115.1.7-r. was, P.151.1.14- 
add 70, p. 152, 1.10, r, Defendant, p.172. 1.4. add 
rhe p18. A r.6/, p.190. L11,T, fo, 
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Baron and Feme live apart, the Husband foal 
210t be charged with the Wives tortious taking 
of Monies 68 
Judgment had by Baron and Feme in Adion 
brought bythem both for Debt due to the Wife 
before Coverture, Baron dies, the Wife ſhall 
have Execution, and the Executor of the 
Husband ſhall not have it, at Common Law, 
and ſo decreed in Equity 235 
Bond given before Marriage that the Wife ſhould 

diſpoſe of 500 1. Vid. Bond. 


Bill 


The Index: 


Bill. | 
Bill of Review I95, I98 
Bill to be relieved after a Verdi, Judgment 
and Execution demurred to, and the Plea 
and Demurrer allowed 24.3, 248 
Omiſſion in a Bill of Reviver to .make one De- 
fendant a party, no Cauſe of Rehearing, the 
other Proceedings having been in that De- 
fendants Name | 252 


Coſts taxed for a ſcandalous Bill againſt the 


Plaintiff and his Counſellor. I 94. 
Bond ancient neither Principal nor [ztereſt be- 
ing demanded in 22 years, decreed to be 
delivered up to be cancelled 78, 79, 83 
Bond to procure a Marriage decreed to be can- 
celled ". BF 
Bond given before Marriage that the Wife 
ſhould diſpoſe of 500 1. which ſhe did, and 
decreed accordingly, notwithitanding the 
Bond was cancelled by Conſent of the Wife, 
and the Husband gave a Note that ſhe (honld 
diſpoſe of 14. I18, 119. 
Bond to pay 15 1, per annum daring a Life 
| I4 
A Bond voluntarily entred into without cp 
ftderation appearing, but preſumed, not re- 


lievable here after Judgment I57 
The benefit of a Bond given before Marriage 
decreed | 44 


Bond of Covenants vid, Covenants. 


C. 


The Index. 


C. 


Haritable Oſe relieved 21 

A Town may lay the whole Mgny of 4 

Charitable Uſe on any one liable to the pay- 

ment of it, but he ſhall have Remedy to ap- 
portion each party liable 92 

Covenants. .1 

Chancery will not relieve beyond the penalty 
of a Recogniſance for performance of Cove- 
ants | 95 

Bond of Covenants ſued againft the Leſſor, the 
Leſſor relieved in Equity 1bid. 

Oz Bond of Covenants the party to have no 
more than he is really damnified, and (hall 
recover in a Irqal at Law I99 

Bond of Covenants ſued againſt the Heir 

: | 20I 

Conſideration in a Deed | I2 

Conſideration for a Rent Charge 62 

A Purchaſer for valuable Conſideration 75 

An Anmity granted without a valuable Conſtde- 
ration not relieved in Equity 148 

Conveyance vid. Trust, Frand. 

The Omtiſſion of theſe words ( Stand and be 
ſeized ) in 4 Covenant to fland ſeized to 
Oſfes relieved here 162 

Two Deeds of Settlement, the later contrary 

to the former, the firſt decreed to ſtand 
againſt a Fine levied to the uſe of the later 

I 92 
Fraudulent 


The Index. 


Frandulent Conveyance vid. Frand. 
Voluntary Conveyance 


623 


Two woluntary Cone nanny one ſet up againſt 


the other x73 
What fall be ſaid not a « voluntary Conveyance 
277 

Copyhold. 


Y Chancery decreed a moderate Fine certain be- 


tween Lord and Tenant 96 
Decreed that a Copyhold for Life ſhall be ſur- 
rendred according to Agreement 274. 
Charge of Suits by whom to be born 213 
Conſent. | 
Of Marr;age with Conſent 
Conſent of a Father to a Marriage when gon 


Marriage with the Conſent of the Grads 
F- and Truſtees, Vide Porter and Fry. 
What ſhall be ſaid a. Conſent or Allowance to 


Gale of Lands 228 
And to what Etate whether in Fee or for-Life 

1bid. 
Condition. 


This Court will give Relief againſt an Entry 
made by the Heir for the Breach of a Condi- 
tion | I'62 

One Coheir entring and avoiding the Tenants 
Leaſe ſhall anſwer the Moiety of the Profits 
to the other Coheir 49 

Commiſſion. 

On Commiſſion of Rebellion the Proſecutor ſhall 

endeauour the firſt and preceeding _— 


The- Index. 
fo be executed, or elſe to pay Coſts $7 
A Priſoner in Execution ſhall have ſo many 
day writs as are needful to attend Commiſſuo- 
mers 67 
Bail may be" taken upon a Commiſſion of Re- 
bellion for the breach of a Decree 262 
Proceſs of Contempt to be made out in the pro- 
per County where the party is reſident 56 | 
Rehearing upon penalty of treble Coſts 222 
Creditors for VYares overſold not favoured 


I 32 
Cuſtom. 
Cuitom of London, Orphans 26 
A woman that brought a Portion relieved againſt 
the Cuitom of London 27 
Cuſtom of York as to the perſonal EState of 
one dying in that Province 79 
Cuſtoms of London good againſt a Deed of Tru 
F. hh of a laſt Will 4 F { 


— _————_ 
creo y 


D. 


Hencery not to afſeſs Damages for a 
Treſpaſs 230 
Decree. 
Sequeſtration for not geilding to a Decree 
6 
Decree repugnant to a former Decree Ea 
' a Bill of Review 75 
Defendant committed to the Fleet for not per- 
forming @*Decree and Sequeſtration, and 
the 


The Index. 
the Plaintiff put in poſſeſſuon, ſhall not be 
diſcharged till the Lands are aſſured to the 
Plaintiff or Mony I53 

By the Laws of England a Decree ( notwith- 
ſtanding any contempt thereof ) ſhall not 

bind the Goods or Moweables, but only 
charge the perſon (againſt the Earl of Sub 
folk ) I93 

The Plaintiff ſues her Bill as ſole, and after 
married, and then a Decree, yet this is no 
erroneous Decree | 232 

A Decree in Equity is like a Judgment for 
Debt or Damages at Common Law ( in = 
reſpeFs ) W-” 234. 

Depoſitions of Records authentick 

Diſtreſs for Rent though not good in Law yet 
relievabie in Equity 5 

Dower. 

Commiſſion to aſſign Thirds for Dower 38 

Fine levied by Feme Covert to confirm a Leaſe, 
0 Bar of her Thirds after the Leaſe ſatiſ- 

fied by the Profits I32 

Bill for Dower out of a Truſt, diſmiſt 

.2 

Dutchy Lands granted from the Crown = 
be debated in Chancery 54. And Injund#i- 

0n againſt Proceedings there 55 


The Index. 


E, 
State Perſonal, Vide Portion. Limita« | 
tion. : | 
Perjonal EState limited on Truſt — 


Rezerſiow of Goods after a Life given 101.8, 
the p:ſſcſſor for life decreed to give Security 
fo deliver the Goods or value after her death 


ITI 3 | 
The poſſibility of the remainder of a perſonal i © 


Eſtate void in Law, and the Bill for ſecurity 

of ſuch Eſtate demmarr'd to and the Demur- 

rer allowed 261 
Executor. Vide Will. Vide Heir. 


Perſonal Eſtate ſetled on the Husband out of the | 
profits of Lands, ſhall be paid to his Execus- | 


trix | 258 
Portion to be laid out in Land to the uſe of the 
Wife and 1ſſue, remainder over; Wife dies 
before the Parchaſe, and Iſſue dies leaving 
Executor, the Mony decreed to the Executor 


. 30 | 


By Will the perſonal Eſtate to raiſe Mony to pur- 
chaſe Land for A.. A. dies without Iſſue, the 
Land not purchaſed. Decreed the Admini- 
ſtrator of A. ſhall have the Mony ont of the 
hands of the Executor 204 

Execution by an Executor againſt A. upon a 
Judgment recovered in the Teſtators life-time, 
without ſuing 4 Scire Facias : 4 Superſedeas 
granted to the Warden of the Fleet to diſ- 


charge 


The Index. 
charge hin 91 
Obligce makes Obliger Executor, the Bond 70t 
to be diſcharged in Equity, being for Security 
of arrears of Rent 24.2 
A Debt due from the Teſtator charged onaLeaſe 
made by the Executor 250 
Debtor made Executor. Vide Aſſets. 


Profits taken upon a void Extent, to be relieved 
IO7 


— 


CET ae EY 


Þ 


Ounſellors Bill for Fees diſmiſ 0n FR 
rer 3 


" S Fine, 


J 4 moderate Tears walne a reaſonable Fine in caſe 


of Tenant Right ; 34 
Chancery S——_ a moderate Fine certain be- 
tween Lord and Tenant 96 
Fine. Eſtate. 
Operation of a Fine to bind a Truſt of a Leaſe 


made tothe Coniſors own uſe 5r 
g Fine barring a term 65 
Entry and claim Ib. 
Eitate turned to a right. 1b, 


A ſleeping Leaſe, the Leſſee not knowing of it, 
or accepting it, and was never 1u poſſeſſion, 
bound by Fine and non-clain 


Fine miſtaken, the Land lying in two Pariſhes 
123 
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The Index. 
Fradulent Deed to deceive Creditors, ſet aſide 133 
Voluntary Conveyances when fraudulent as to 
Purchaſors, and yet to what purpoſe — 
I4 
Articles of - Purchaſe decreed to be performed 
againſt a voluntary Conveyance before the Ar- 
facles 147 
Vide Traſk. 
Leaſe forfeited becauſe aleniated without Licence 
by an Executor being ſold for payment of Debts 


relieved -- 


G. 


'Abendum i» a Grant though void in 
Law for nncertainty, yet good 712 Equi- 1 
s 


iy 
Gaming. | ny 
A perpetual InjunGion againſt one that ſued for I 
Mony unduly won at Dice op] | : 
j 
H. 
L T, 


Abendum iz a Grant though void in Lan, 
get good in Equity 6 
Heir bound by his Fathers Covenant, the Land 
being conveyed to him | 18 
The Heirs Land liable to pay Debts, relieved 
againſt the Executors, ſo far as the perſon: 
Eſtate will extend ly 

. POL Sar - 


* 


' The Index. * 
Surpluſage of an Eſtate decreed to the Heir, not 
| fo the Executor | 164 
Vide Executor. - | 


2 
0 
e 
6 8 Hearing. | 
4 | Omiſſwon ina Bill of Reviver to make one De- 


n fendant a Party, no cauſe of re-hearing, the 
7 proceedings having been in the Defendants. 
HAME * 7 5 2 


e i Re-hearing upon the pexalty of treble Coſts 222 


as 
W————— 


[. 


Ncloſure. | Wo | 

Agreement about Glebe Land being Inclo- 

nll fed, decreed —- 41 

i- The only Freeholder in a Manour in right of his 

g Church not compelled to [cloſe 259 
Intereſt Mony. + | 

or Intereſt for Rents and Profits not allowed 184: 

ol The a rap” Intereſt, when to begin 212 

Intereſt of Mony charged on Land to be paid, 

notwithſtanding claims to part of the Land 


213 

The AG of a preſent Incumbent not to bind his 

rl Succeſſor LS 7 
Injunction. 

To ſtop Suits againſl Bankers who lent the 

King Mony © : . 44- 


Isjun@ion of the Dutchy Court over-ruled in 

Chancery v2nts 53 
Injinfions againſt proceedings in the Dutchy 
Jn Lb] Conrt# 


The Index. 


Court 55 
Injundion ſor Poſſeſſion | 188 
Joynture. | 


Rent payable in augmentation of « Joynture, 
though not diſtrainable at Law, yet relievable 
#n Equity 5 

A Statute to make a Joynture , the Coniſor left 
her 25 1. per annum by Will, this 3s in lieu 
of her Joynture, and not a voluntary on 

4 
uriſdiction vid. Priviledge. 
JariſdiFion of Cambridge maintained 
JuriſdiGion of the Cinque Ports over-ruled 140 
JuriſdiGion of the County of Lancaſter 270 


[OO ©" I. 
—_— 


L. 
| Eaſe, Limitation, Vide Mortgage, Truſs. 


Limitation of a term for years to the 

eirs Males, remainder over void, and ſhall 

go to the Executor, and the remainder Man 
ot relieved 201 
Settlement of a Leaſe, Perpetuity 175, 176 
Leaſe in truſt for the firſt Son for life, after 

to the ſecond for life, &c. And after to the 
Danghters (not in elle) void, and weſts in 
the Executors 178 
Ajſrenment of a Leaſe, with limitations in Tail, 
remainder over (in Truſt) though void in 
Law, yet good by intent in Equity, and the 
Aiſugnors Execntors ſhall not have it 17 

L eaſe 


OO © 


The Index. 


Leaſe to attentl the Inheritance 36, 120 
Leaſe aſſagned 2 


Leaſe made to attend the Inheritance, decreed to 
the perſons uſe who bad the Inheritance 37 
Leaſe for Security and alſo in Truſt, decreed to 
be ajſegned on payment of Mony 47 
Grant of a future poſſibility not good in Law, 
yet a poſſubility of a Truſt in Equity may be 
a\ſugned | 30 
Words of Limitation and Yot of Purchaſe 11 


Statute of Limitations Pleaded 205 
Bill that no advantage ſhould be taken on the 
Statute of Limitations, diſmiſt 21 4: 


Leaſe aſſigned to pay Debts and Legacies, the 
perſonal Eſtate not ſubjeF to the ſaid Debts 
and Legacies 48 

Leaſe made Pendente lite | 52 

Remainder of a Term limited to Baron and 
Femme, and to the Children of their Bodies, its 
n0 intail ia Law | | Itt 

Leaſe forfeited by Alienation without Licence by 
an Executor, relieved, it being ſold for pay- 


ment of Debts 170 
Settlement by Leaſe, firit in Mortgage and then 
for payment of Debts 249 


Plea of the Statute of Limitations. over-ruled 


RI 7 . Bag 

Legacies. Vide Will. 
Grant of a -fature poſſubility of a term not googin 
Law, yet a poſſubitity of a Truſt in Equity may 


be alſzgne 30 
Ws CD23] Leaſs 


Leaſe kept on foot | 2t 


$4+: 
: x92 
- - 


The Index. 


Leaſe to go to the Adminiſtrator, and not to at- 
tend the Inheritance 282 


— 
» 


M. 


Arriage with conſent 2 
Conſent of a Father to Marriage, when 


good | 

200 |. given in the marginal note of aWill io a 
Daughter, if ſhe Behave her ſelf dutiful to her 
Mother ;, ſhe Marries without her conſent, yet 


the 20dl. decreed 122 
Marriage Portion to be paid, ſo as ſhe married 
with conſent I2I 
Mean prefits 32 
Relief for mean profits 48 
rtgage. 


Leaſe Mortgaged and the mony paid tho not at 
the day, yet void in Equity againſt a Purcha- 
er or aCharity © | 20 
Leaſe kept on foot to defend from Incumbrances 


| - ad 
Heir of the Mortgagoy to pay the mony, or el/e 
decreed the Land to be jold 33 


No ſurvivorſhip upon a Mortgage, where the mo- 
ny lent was in truit, and with intent that 
each ſiould have his mony and intereſt again 

Preſumption by circumſtances that nt 
due upon a ſleeping Mortgage, and decreed 
the Mortgage to be Cancelled 60 

I Mortgage 


% 


The Index. 
Mortgage by way of Conveyance and Re-convey- 


ance 97 


Who to have the benefit of Redemption g8 


| Relief againſt an old Mortgage , no demand 


being made, nor Intereſt paid in 40 Tears 

EY i105 

Mortgagee purchaſeth the Lands Mortgaged, the 
Plaiztiff which hath the title of Redemption 
ſhall declare whether he will redeem or not, 
before the validity of the Mortgage ſhall be 
tryed at Law » 169 
Fudgments and Statutes bought and laid uport 
Lands Mortgaged, and a long time forfeited, 
ſet aſide, they being ſubſequent to an old De- 
cree for Redemption 172 
Air of the Mortgagor to have the Redemption 
mony, and not the Adminiſtrator, the defe@ 
of Aſſets not being proved 183 
Demurr'd to a Bill for the Redemption of a 
Mortgage becauſe of its Antiquity, and plead 


Stat. 21 Jac. and good 184. 
Deviſee decreed toredeem the Premiſes and not 
the Heir at Law I9T 


Redemption of a Mortgage decreed to the Heir 
after forfeiture and ſate for a long time paſt, 
by reaſon of impediment during the coverture 
of his Mother I 94. 

A Mortgage not being relieved after 20 _—_—_ 
feiture, and the Eſtate deſcending to an Heir, 


and be ſell the ſame, all this pleaded and held 


good _ 206 
Redemption by an Infant 221 
| (b 3] The 


The Index. 


The Widow who had” an Eſiate for Life, and 
the Infant Heir to pay off the Mortgage pro- 


portiozably 221 
What ſhall be ſaid a Mortgage and not an abſo- 
lute Sale 222 


Time enlarged as to the performance of a De- 
cree for the Redemption of a Mortgage 


253, 262 

Mortgage Mony decreed to the Executor and 
220t to the Heir 254 
No power of Redemption 120 


Chancery will not relieve Mortgages after a long | | 

# elapſe of time, though the Mortgagee confe/- 

Is ſeth he was ſatisfied 128 

: 200]. ſecured by a Mortgage Anmiity 129 

Relief about the confounding of Meets and 
Bounds : 63 1 

Mortgage in Fee, and the Mony made payable 
to the Executors or Adminiſtrators, and a 
Covenant to payit accordingly, to be accounted 


part of the perſonal Eflate 230 Þ 1 


| ———— ws 
— —_ 


Q. 


W THE Defendants own Oath a good Proof 
i in Account of 20 years landing 146Þ ( 
{ In ſome Caſes the Court ordered poſſeſſion againſt Þ ] 


1k% 


ij an Occupant, but not upon a general Truſt 40 
' ESzate of Occupancy Aſſets 40, 59 1 
Vl! Intereit for Orphanage Mony  1c9 
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The Index: 


F. 


Ayment, 

Plaintiff” is to pay 1001. to the Defen- 
dant, the Defendants Daughter ſnatcheth 
away 20 |. the Plaintiff ſhall not be chargea- 
ble with it till recovered againſt the Daugh- 


ter 68 
Payment of purchaſe mony preſumed after 40 
”- ——_— 
Writ of Partition between Coheirs 49 
Partit ton 235 
Plowing ancient Paſture reſtrained I 4. 
Ancient Paſture not to be plowed, though it may 
have been formerly plowed 116 
Plea. 
This Court will not forccloſe one to plead a Plea 
at Law to Adtion to be brought 206 


Vid. Stat. Limitations. 
Portions vid. Eſtate, Truſts, Wills. 
500 l. charged on Land and included in a Wil, 
whether a double Portion or not 77 
3000 |. giver by a Marriage Settlement and 
3000 |. giver to the ſame Party by Will, 


adjudged to be 6000 |. 200 
Of Chi _ Portions 254 
Portions for younger children to be raiſed ont 

of the profits 266 


Power to make Leaſes not ſtrifly perſued, yet 
being in Truſt to pay Debts of the party 


[b +]. creating 
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The Index. 


creating the Truit, it (hall be applied to that | - 
purpoſe 186 
Poſleſhi>n. 
f Writ of Aſſiſtance to put the Plaintiff i in poſſe / 
Uk on 178 
1 af Proceſs of Contempt to iſſue out in courſe 
before an [njun@ion or V Vrit of Aſſiſtance to 
put the party in poſſeſſon 
A Commiſſion to the Sheriff to put the Plain- | 
tiffs Sequeſtrator in poſſeſſion 103 if 
o Tnjundion for poſſeſſron ibid, Nl - 
b Priviledge. 
| Plea of priviledge in the Exchequer to drawa | | 
F Canj- from this Court overruled 70 i - 
#$ One dijcharged from an Arreit being done as 
i he came 10 put in his Anſwer 92 
" A priſoner diſcharged by priviledge of this. i ( 
il Court, and no Eſcape to be brought againſt il © 


the Sheriff for ſetting him at liberty 218 
| Proceſs of Contempt Vid. Contempt. 
The Court of Chancery cautious to decree with- 


W: _ out a Preſident — 
"_ Of Preſidents in Chancery 87 
The Defendants own Oath a good Proof in an 

Account of 20 ears ſtanding 146 


" Purchaſe V;d. Truſt, Articles. 

i ! By Will, the perſonal Bſt Eſtate to raiſe mony and 
i": purchaſt e Lands = A. A. dyes without Iſſue 
i. lefor _ Parchaſe, bis Adminiflrate ſhall 
" hae it 204 


4 


The Index. 
A Purchaſer of a Reverſion ſhall not be drawn 


to take his Mony with Intereſt, if the Life 
die, notwithſtanding the pretence of pendente 


lite 7 6 
R. 
Ommon Recovery. T 
To what uſes it ſhall operate 93 
Redemption by the Heir 186- 
Vid. Mortgage. 


Rent. | 
Rent payable in augmentation of a Jointure, 
though not diſtrainable for at Law, yet re- 


lievable in Equity 5 
Conſideration for a Rent charge 62 


Rent Charge /7d. Annuity, 

At whoſe Charges Repairg ſhall be allowed 213 

Replication conteining more than the Bill de- 
murred to 259 

Bill of Review V7d. ſparſime. 

A Decree for ſetling Differences not reverſed 
after 76 years, thoug there vight be Error 


to ground a Bill of Review I40 
What amounts to a Revocation of a Deed ac- 
cording to a Power - : I14 


A Deed not perſuant to the power of Rewoca- 
tior ibid. 


/ 


The Index: 
'S 
mr, Vid. Decree, Poſſeſſion. 


equeſtration diſcharged as to an Annuity 

after the death of the Offender 248 

Settlement Y7d. Conveyance, Truſt, Eſtate, 
Statute. 

Though a Statute want a day of payment, yet 

good in Law 28 


Statute entred into 37 Eliz. vacated 106 
An arcient Statute after 40 years ſet on foot 
and why 117 
Stat. "> "Rm Vid. Limitations, 76 
Surrender. 
Chancery will "Y the defeF in a frets 
100 
Surety. 
Payment proportionable by two Sureties the third 
being inſolvent 35 


Ore Srrety forced the other Surety to contribute 
io the payment of Mony, and the Bond af: 
ſigned over 

Three are bound for H. in 3001. and agreed | 
that if H. failed to bear theiv reſpeGive parts 
of the Mony, two of the Obligers proved in- 
ſelvent, the third paid the 3ool. one of the 
other Obligors becomes able, he (hall be com- 
peſto fo pay a third part, not a Moiety 

| | 151 


T. 


_ The Index, 


5 


Tthes | a 
' Modus decimandi 27 
Time /7d. Limitations, Mortgage, Annuities, 
Bond. | 
After the time of 22 years lapſe and two pur- 
cha ſes, it 7s not proper to examine a Non 
compos mentis 40 
Bill to be relieved for a Debt upon a Statute af- 
ter 50 years, and after ſeveral deſceuts and 
purchaſes of the Lands, which were appointed 
to be fold for payment of Debts, diſmiit 
| "RF 
Tail. 
A good limitation to create an Eſtate Tail 213 
Limitation of Leaſes in Tail, Vid. Leaſes. 
It is againſt the courſe of Chancery to decree 4 


perpetuity of an Entail 144 
Truſt. 
Truſt diſcharged 4. 
TruSt fixed upon a perſon not certain Ty 


Truſt in an Eitate for Children (not in eſle) at 


the time of the Settlement removed and ſold 


| I3 
Operation of « Fine to bind a Truſt of a Leaſe 
 pnade to the Coniſors own uſe. , 5 
Signs of a Truſt | 52 
Truſt not fully proved OO IOT 
Proof contrary to an expreſs Deed of Truit not 


allowed = 
Truftee 


The Index 


Truſtee releaſed the Bond put out in his name 
126 
Lands mortgaged ſetled in Truſt 166 


Voluntary Intention ſhall not diſcharge « Truſ#, 
and a Deviſe thereof not to be controled by 


7 216 
Alſignment of a Truit in a leaſe 245 
A Purchaſer for « valuable conſideration with- 

out notice of a Truit ibid, 


A leaſe in Truſt ſeperate from the Inheritance, 
and mortgaged and aſſigned to a Purchaſer 
not to be impeached 246 

Portions left in Truſtees hands for childrey, 
though there be no mention of Intereſt, yet the 
__— decreed to pay Intereſt 265 

Bill dimiſt upon the anſwer of the Defendant 
denying the Truſt 370 

Grant of a ſuture poſſibility of a Term not good 
in Law, yet a poſſibility of a Truſt in Equity 


may be aſſigned | 30 


mw 


—pmm—_— —__, 


W. 


Aſte. 

InjunFion to flop Tenant for life 
ſrome felling Timber and plowing ancient 
Paſtare' 


| 107 
Injun@ion to ſtay felling of Timber diſſolved, 


for that the Settlement was without impeach- 
ment of waſie | 242 - 


Will 
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The Index. 
Will. | | 
Will concealed 33 
What is a diſpoſing Memory requiſite to a Will 

| 24. 

Will procured to be made indireGly 24, 25 

A Feofſment made ſince the Will no Revocation 
in Equit 


: 43 
A child not born at the Teſtators death ſhall have 


profits of Land by the Deviſe 77 
Conſtrution of a Will 83, 250, 287 
Bond taker in a Deviſees name, yet tobe a part 


of the Teſtators Eitate diſpoſed by his Will 
8 


7 

Iz a Will (1f ſhe happen to die before ſhe 
{hall have accompliſhed the years of a law- 
ful Age) ow conſtrued IOO 
Father by Will gives the Surplus of his Eſtate 
to Executoy in Truit for a Feme Covert from 
his own child, the child relieved in Equity 
IO2 

An inofficious Will ſeeking to prefer Strangers 


Lefore Name and Blood I24 


Of a Feme Covert by Will diſpoſing a thing in 
Adion upon a Truſt without the aſſent of her 
Husband EE I27 

200 I, ſecured by an Annuity by way of Mort- 
gage, the Mortgagee entails the Annuity, Re- 
mainder over by Will, Mortgagor pays the 
200 |. to the Executor, the Executor ſpall 
pay it to the Deviſee I29 

Several Legdcies, the firſs is due, the other is 
#0t due till afterwards, Executor may not 

Pay 
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The Index. 
pay the whole Legacy to the first, if there be 
not Aſſets to pay the reſt | 133 

Each Legatee to have a rateable ſhare 134 

Proviſo for ſupplying the Legacies out of the 
Real Eſtate, if the perſonal Eſtate be not 

ſafficient : I24 

Sol and Timber paſs to a charitable uſe by 4 
Deviſe of a Fee, though Woods and Timber 


Trees are excepted in the Deviſe 135 
A generalClauſe in a Will not to prejudice a par- 
ticular Dewviſe 145 


| A Deviſe of Lands and afier the Deviſor 


mortgageth the Lands, it is a Revocation 

| I54 
Deed and Declaration of Intention good againſt 
a Codicil 165 


e. 
Deviſe that Execmtors ſhall «=p they 
2 7 


do not ſell, decreed that 1 r ſhall join 
the Sale for payment of Debis 168 
The time of Sale of Lands by Truſtees elapſed, 
yet decreed to proceed in the Sale 183 
200 |. deviſed to two of the Children of }. S, 


begotten, or hereafter to be begotten, one was 


born at the time of the ſaid Will, ſhe ſhall | 


have 1001. 138 
By what words a Fee Simple paſſeth in a Will 
190,203 

Deviſee decreed to redeem the Premiſes and not 
the Heir at Law 91 
Lands ſurrendred to the uſe of a Will 202 
Lands decreed to be ſold to pay Debts, though 
the words in the Will for that purpoſe are 
n9s 
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The Index. 
ot expreſs 20 
Who ſball be ſaid younger Children to teke be- 
nefit of a Deviſe T 225 
Teſtator in his Will deſires his Executor to give 
the Plaintiff 200 1. its a good Legacy 246 
Profits of Lands deviſed for 15 years to pay 

Debts and Legacies, Deviſee marries and 
dies, ber Husband ſhall have the Overplus 
and not the Fleir 263 
A Paper Writing left with « Will, and writters 
after it, thongh no Codicil, yet it s a De- 
claration of the Intention, and ſo decreed 
| | 268 
The Will is ; Young Childrens Portions to be 
raiſed out of the Teſtamentary Eſtate, ons 
was preferred in the Teſtators Life time; yes 
decreed ſhe ſhall have her ſhare, ſhe bringing 
her Portion into hotch-potch with the reſt of 
the Eſtate 269 
Lands appointed to be ſold by Will to raife Le- 
gacies, but no perſon appointed to ſell, a void 
Will, and decreed for the Heir at Law 
againſt a Purchaſor ; but the Purchaſor was 
relieved in Parliament 237, 288 
Witneſſes examined to ſupport an Exitail 


A Lift of the Lord Chancellors and 
Lord Keepers of the Great Seal of 
England, from the firft Tear of 
King Charles 1. 70 the Reign of 
King William and Queen Mary, 


IR Thowss Coventry Kt. made Keeper 
of the Great Seal Nov. t. in the firſt 
year of the Reign of King Charles I. 

Sir Joby Finch Kt, was made Keeper 
23 Jar. 15 Car. . 

Sir Edward Littleton Kt. made Keeper 
23 Jan. 16Car.l. - 

Sir Richard Lene Kt. made Keeper 
go Ang. 25 Car. 1. ; 

Sir Edward Hide Kt. made Lord Chane 
cellor of Ezgland 29 Jar. 12 Car.IL. 

Sir Orlando Bridgman Kt. made Keeper ; 
go Aug. 19 Car.ll. . 

Anthony Lord Aſhley Earl of Shaftsbury il f 
conſtituted Lord Chancellor of Ezglard, 
17 Nov. 24 Car. Il. ©. Y 

Sir Heneage Finch Kt. made Keeper 
We. 19 Nov. 25 Car. Il. 
UE Sir Francis North Kt. made Keeper 
| 22 Dec. 34 Car. Il. 

Sir George Fefferies Kt. conſtituted Lord 
Chancellorof England, 23 Sept. 1 James Il. 
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Taken and Adjudged in the 


"JcCOURT of CHANCERY 
" In the KEIGN of 

Er 
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Farmer contra Comptoy, 1 Car.1. fo. 1088. 


HAT the Plaintiff and De- 
fendant came a to Treaty for a 
Marriage between Sir Jo. Far- 
mer the Plaintiff, (Sir Richard 
Farmer's Son) and Dame Cecily Daughter 
of the ſaid Defendant Sir Henry Compton, 
1 with whom he was to have 4000 £ 

I. 


And it was agreed that 800 1. per aur 
ſhould be ſetled on her for a Joynture, 
» Hand chat the Plaintiff —_ dedud& 2007.” 


per 


| Reports in Chancery. 


per arm thereout during his Life ; that 
ut direftion was given to draw Writings ac- 
"i cordingly 3 but before the Aſſurances 
E | were perfected, the (aid Sir Fohr the 
By Son married her without the knowledge 
> | of the ſaid Fathers; and the Plaintiff and 
#4 Defendant being ignorant thereof made 
WT \ the Aſſurances, and the [Defendant Sir 
/ Bj Henry Compton agreed they ſhould marry ; 
L | but in the ſaid Aſſurances the deduction 
Þ& | of 2001. per annum, as 1s aforeſaid, was 
8 1 omitted 1n the drawing of the ſaid Deeds. 
is 1. And after the Marriage was confeſſed by 
the ſaid Sir Fohr to one Benskin, who 
acquainted Sir Henry therewith, and 
Ii50/. of the 4000]. was paid to the 
Plaintiff, which Portion of 4000 /. was 
originally to be raiſed out of the faid 
Lands according to a Conveyance there- 
of made by the Counteis of Dorſet, the 
ſaid Dame Cecily's Grandmother, unto 


gate © pw rk anne 
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that they ſhould out of the Profits there- 
of pay to the ſaid Dame Cecily her ſaid 
Portion of 4000 /. at her Age of 21 years, 
- =p, or when, with the conſent of her Father, 
foe ſhe (ſhould be married, which ſhould firft 
; happen ; and if ſhe ſhould die before 
ſuch Age or Marriage, then ro00o /. of the 
ſaid Portion ſhould be paid to her Siſter 
Anne, who had the like Portion given 
unto her by the ſaid Counteſs, and _ 
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Reports in Chancery. 

other 3000 /. to be diſtributed amongſt 
other the younger Children of the ſaid 
Sir Henry Compton, And for that the ſaid 
Sir Joh: Farmer died before any of the 
2850 [. (being the Remainder of the 
4000 1]. Portion given by the ſaid Coun- 
teſs to the ſaid Dame Cecily as aforeſaid ) 
was paid, and the ſaid Dame Cecily being 
married as aforeſaid, and the Defendant 
Benskin being truſted by the ſaid Coun- 
tes as 15 aforementioned, he doubts that 
if he ſhould proceed to pay the ſaid res 
maining 2850 /. and increaſe thereof ac- 
cording to the Agreement aforeſaid, whe- 
ther he might not again be called in que- 
ſtion for the ſame by the ſaid Lady Far- 


* mer and the younger Children, if the ſaid 


| Dame Cecily ſhould die before 21 years 


of Age, and prays the Judgment and De- 
cree of the Court for his Indempnity. 


$ This Court as touching the Payment 
of the reſidue of the 4000 [. according 


to the Conveyance made by the Counteſs 
to Benskin and others in Truit as afore- 
faid, for raifing of the ſaid Portion; and 
how the ſaid Benskin ſhall be diſchaged 
thereof, and of the Mony already paid : 
This Court ordered a Caſe to be made 
out of the Deed, and a Caſe being made 
and agreed unto, was by the Lork Keeper 
ſent to the Judges at Serjeants-Inn in 


Fleetftreet; and all of the ſaid Judges _ : 
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- Reports in Chancery. 


of Opinion, that the ſaid Marriage be- 
tween the ſaid Sir John Farmer and his 
Lady, having taken Effect in manner be- 
fore declared, ought in Equity and Ju- 
{tice to be efteemed a Marriage had with 
the conſent of the ſaid Sir Henry Comptor 
her Father, of which Opinion his Lord- 
ſhip is alfo,in reſpe& there was an expreſs 


Conſent of a Conſent of the ſaid Hexry both before 


Father to a 
Marriage 


when good. 


Traſice di{- 
charged, 


and after the ſaid Marriage conſummated, 
and no difagreement or alteration of his 
good hking in the mean time. 
Court decreed the Reſidue of the Mony 
to the Plaintiti, and the ſaid Benskirg and 
his Heirs, ec. diſcharged of the ſaid 
40001. notwithſtanding that the ſaid Mar- 
riage was had without the Aflent of the 
ſaid Sir Henry Compton as aforeſaid, or any 
other pretence or matter whatſocver. 


P{tnket contra Breretoy. 


* 


Fee of the Mannor of Creſwel and 


And this 


V pts 


Hat Sir Randal Brereton ſeiſed in | 


Biunki!l, made a Leaſe of the Mannour | 


of Crejwel to Dr. Compton for divers 
years to come, rendring 40 |, per annum 


to Sir Randal his Heirs and Aflignees,after þ 


which Sir Randal in confideration of 2 
Marriage between Richard Brereton his 
Brother and Heir, and the Plaintiff Mar 


Daughter of Sir Walter Heveningham, - 


ST— HS. 


»*& at 


Reports in Chancery. 


of 20co /, Portion paid by Sir | alter, 

agreed that the ſaid Mary ſhould have 
in Augmentation of her Joynture the 
40 I. per annum reſerved on the Mannour 
of Creſwel, and 10 l. per anzum reſerved 
on Blunhil, and thereupon Sir Razdal 
conveyed the faid Mannours to the Fe- 
offees and their Heirs, to the uſe of him- 
ſelf for Life, and after to the uſe of the 
ſaid Richard his Brother, and Heirs Males 
of his Body, and after to the uſe of the 
D-fendant Sir Thomas Brereton ; yet ne- 
vertheleſs, that the ſaid Mary Wife of 
the ſaid Richard, might have the ſaid 
Rents of 40 /. per annum, and 10 /. per 
ata for her Life for ſupply of her 
Joynature; which Conveyance being ſetled, 

Sir Randal died, and Sir Richard his Bro- 
ther entred and made a Leaſe of Blunbil 
with a Covenant to free it from the ſaid 
10 1. per azmurm, and died without Iſſue 
Male 3 and to the Inheritance in Tail of 
ail the Lands came to the Defendant Sir 
Thomas Brereton who refuſes to let the 
ſaid Plaintiff Mary have the ſaid Rents 


of 40 /, and rol. per annum, he claiming Rent Paya- 
ble in aug- 
This Court having maturcly confidered mentation of 
ointure, 
tho not di- 
{trainable for 


the ſame as due to himſelf. 


of the ſaid Conv-yance and of fome Caſes ? 
in Law preſented oy both ſides declared 
they were clear of Opiaioa that the ſaid 


at Law, yet 
Rents of 40 /, and of 101, per annum In \lieved in 
B 3 _ Equity Equity, 
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Diſtreſs for 


Rent. 


Will 
Grant. 
Annuity. 


Leaſe, 


Reports in Chancery: 


Equity are due and ought to be paid tg 
the Plaintiff Mary during her Life 3 how- 
beit the ſaid Plaintiff in point of Law 
cannot diſtrein for the ſame, unleſs the 
ſaid Leaſes are out and determined, and 
Decreed the ſame to be paid according 
to the intent of the ſaid Conveyance 
made to her thereof as aforeſaid. 


Cornwallis Viſcount Savage & Cornwallis, 
4 Car, L. A. fo. 995. 


THis Caſe is to be releived for ſeye- 

ral Annuities : The Caſe is (viz.) 
that one Herry Breton Gent. being pol- 
ſeſled of a Leaſe of 99 years of the 
Lands 1a queſtion made in the time of 
King Edward VI. by the then Bilbop of 
Slisbury, did aſſign. the Refidue of the 
ſaid Term unto George Bretox his Son, 
and Arne the Wife of the ſaid George, 
who by their Deed the 19 Eliz. aſtigned 
the ſaid Leaſe to one Thomas Cornwallis 
and Lady Katherine his Wife, one of the 
Daughters of the then Earl of Southamp- 
tor: ; and afterwards the ſaid Thomas Corn- 
wal/is dying, and the Lady Katherine fur- 
viving, ſhe by Deed 6 Fac. granted to 
the Plaintiff William Cornwallis,and to the 


Plaintifi his then Wite, two ſeveral An- 


nuities of 15 /, per ann to be ifſuing 
out of the Premiſes during the Relidue 
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Reports in Chancery. 


of the ſaid 99 years then to come, if the 
faid Plaintiff WIL. Cornwallis and Mary his 
then Wife, or any Ifſue of their Bodies 
ſhould ſo long live, to have and to hold 
the one Annuity of 15/. per ann. from Lady 
day or Michaelmas,which firſt happens after 
the death of the ſaid Lady Katharine; and 
that the Lady Katharine by her Will in 
May 1623. gave to the Plaintiff Dennis 
Breton and Mabel his Wife 101, per ann, 
to be iſſuing out of the Premiſes during 
the years to come, if the ſaid Breton 
and Mabel his Wife ſhould ſo long live 
and alſoby the ſaid Will gave to the Plain- 
tiff William Breton Son of the ſaid Dennis 
20 Nobles per annum, to be ifluin gout of 
the Premiſes during the years to come, 
if he ſo long livedz and that the faid 
Lady Katharine by Deed in 1 Car. granted 
an Annuity of 10 /. per annum to Elizabeth 
Breton out of the ſaid Premiſes during 
the ſaid Term to hold after the death of 
the ſaid Lady Katharine; and the ſaid 
Lady intending to eſtabliſh the ſaid Leaſe 
upon one Thomas Cornwallis, her Husbands 
near Kinſman, by Deed 8 Decemb. 22 Jac, 
aſſigned the ſaid Leaſe for 20 years to 
begin after her deceaſe, and cauſed the 
ſaid Thomas Cornwallis tocovennar,that he 
ſhould after her deceaſe allow to the 
Plaintiffs all Annuities by her granted or 
B 4 to 
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'1n a Grant 


Reports in Chancery. 


to be granted, and after the ſaid Lady 
died in 2 Car. and the ſaid Thomas Corn- 
wallis ſurvived, and by ſeveral Deeds con- 
firmed the ſaid Annuities to the faid 
Plainrifts ; bur by his Deed 2 Car. aſſigned 
his Intereſt 1n the Premiſes to the Defen- 
dant Viſcount Savage in truſt for payment 
of his D=bts and other Truſts, and died 
about Fur uary laſt. 

The D:fendant Viſcount Savage infilts 
that the Grants of ſome of the ſaid An- 
nuities are void in Law by reaſon of the 
ſaid incertainties of the Haberdym, and 
thouch void that the Covenant of the ſaid Thomas 
in Law for Cornwallis Ailignee of the ſaid Lady Ka- 
Incertainty, fharzme extends only to Grants by her 
yet good in made and to be made; ard not to the 
Equity Bequeſts by her Will, and that the ſaid 
| Thomas Cornwal/is had aſſigned his intereſt 

10 the faid Leaſe to the Defendant Vit 
count Savage before he did confirm the 
ſaid Annuities, fo as the fame were void 

| in Law. 2 A . 
Annuities Yet this Court notwithſtanding upon 
>" 15: pay- the whole Caſe, did declare that the ſaid 
i|-:7 #7it- ſeveral Grants and Bequeſts of the faid 
5+ + +2 feveral Annuities are good 1n Equity to 
© £+- + bind the ſaid Thomas Corpwallis the Af 
£-uaLd ſignee of the ſaid Lady, and all claiming 
under him, and decreed that the Defen- 

dant Viſcount Savage ſhuuld pay the _—_ 

| - 01:15 


Habendum 


Reports in Chancery. 


tifls their ſaid Annuities and Arrears, ac- 
cording to the ſaid Grants and Bequelts 
to them made during the ſaid Leaſe. 


| Lyddal contra Vanlore, fo. 452. 720. 


L. B. 2 Car. 
This Caſe is where a Truſt for Children in 


an Eſtate was remoted , in order ta 
have the Eſtate ſold for payment of 
Debts. : 


HE Caſe is (vs. ) That Sir Richard 
| Lyddal,by and under ſeveral Grants 
and Aſtigoments made unto him, was, be- 
before any Aſſurance made thereof by 
him to Sir Peter Vanlore, poficfled of all 
the Premiſes, for ſeveral] Terms of years 
unexpired, the old Rent of all which 
comes to 20/1, 6s. 64. yearly; That the 
ſaid Sir Richard Lyddal, by Deed 1 Far. 
7 Fac. in conſideration of a Marriage be- 
tween him and Dame Judith, and for a 
Jointure for the ſaid Judith, did Aſſign 
ſuch of the Terms, as he had at the time 
of the ſaid Afignment , making unto 
James Askew, Sam. Hare, and William Ho- 
[iday, upon this Truſt expreſſed in the ſaid 
Deed ( viz.) That they, their Executors 
and Athgns, ſhould permit the ſaid Sir 
Richard Lyddal during his life , and the 
ſaid Dame Judith after his death, _— 
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Conveyance to be made thereof; and that 


Reports in Chancery. 
her life, and the Heirs Males of their Bo- 


_ dies, after their ſeveral deceaſes, to take 


all the Rents, Iſſues and profits of the 


ſaid Premiſes, during the ſeveral] Terms | 


therein to come, if the ſaid Sir Richard 
Lyddal and Dame Judith, or any Iflue 


Male of their Bodies ſhould fo long live; | 
and if they ſhould be all dead, then that | 
ſuch Daughters as the ſaid Sir Richard | 
and Dame Judith ſhould have between | 
them, ſhould equally during all the faid } 


Terms, take the profits thereof 3 and in 


default of ſuch Daughters, then ro the 


Executors of the ſaid Sir Richard, to take 
the - profits during the Terms, with a 


Govenant therein conteined on Sir R;- | 


chard's part, to procure the Reverſton 
and Inheritance of parcel of the Premiles 
(2:z.) of the Mill and Water of Soxnirg, 


both which were of the yearly Rent of | 


6 1. 6s. 8d. to be conveyed unto the 
faid Sir Richard and Dame Judith, and 
the Heirs of the faid Sir Richard of the 
Body of the faid Dame Judz1þ, the Re- 
mainder to the right Heirs of the ſaid Sir 


Richard, of the Body of the ſaid Dame ' | 


Judith, the Remainder to the right Heirs 
of the ſaid Sir Richard, _ 

And further, upon purchaſe of the Inhe- 
ritance of any other of the Premiſes af- 
ſigned as aforeſaid, to procure the like 


the 


$ 
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the ſaid Mills and Water were 20 June, 

8 Fac. accordingly Conveyed, after which 

the ſaid Sir Richard Conveyed as well all 

the ſaid Leaſes and Inheritance, as alſo one 

other Leaſe for years, of part of the 

Premiſes which the ſai4 Sir Richard did - 
purchaſe after the ſaid Aſhignment of the 

ſid Sir Vazlore, for the Conſideration in 

the Ocder of Reference mentioned. , 

This Caſe was referred to Judges, who 

having adviſedly confidered thereof, do 

find, That the Truſt here is not fixed or Truſt fixed 
ſetled upon any perſon certain, after the upon a per- 
deceaſe of the ſaid Sir Richard and Dame {091 not cer- 
Judith, but generally upon the Heirs 2- 

Males of their Bodies, and after upen 

their Daughters, they then at the ma- 

king of the ſaid Aſhignment having no 

Ifue at all, and as yet no Daughter and 

if a Conveyance were of Land of Inhe- 

ritance in ſuch form, the words Heirs Words of Li- 
Males, would be words of limitation, and mitation and 
not words of purchaſe; and if they 19 of pur- 
ſhould be words of purchaſe, yetit would —_ 

be in the power of the Tenant of Life 

to deſtroy ſuch a Remainder; and being in 

a Caſe of a Term for years, if ſuch Term x ;,qjcation 
had been limited to the ſaid Richard and ofa term for 
his Lady , and the Heirs Males of their years to the 
Bodies, by way of Eſtate and Intereſt, and Heirs Males 
not by way of Truſt, ſach limitation to 199 and 


gs . ſhall go to 
the Heirs Males had been utterly void, _ theExecutoy. 
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Reports in C hancery, 


the ſaid Term for years ſhould have gone 
to the Executor, and not tothe Heir Male, 
and Sir Richard had then had power to 
diſpoſe of his Term at his pleaſure, fo as 
it may be doubtful whether the ſaid Sir 
Richard and Dame J#4ith have not the 
like power in Equity to diſpoſe of the 
truſt in this Caſe; and the Judges do 
further obſerve, That there 1s no other 
Conſideration mentioned 1n the faid 
Deed to make this Ailigament, Dat only 
to make proviſion for Dame Judith du- 
ring her life, neither 1s there any perſon 
in eſe now, nor at any time hereafter 
during the lives of the ſail Sir Richard 
and Dame Judith can be in efſe, that can 
complain of any prejudice done them by 
granting or ſelling over of the ſaid Terms, 
though the Executor of the ſurviving 
Truſtee ſhould joyn with Sir Richard and 
Dame Judith in the fale thereof, nor can 
any of their Children, though they were 
all of full Age, make any Atlurance there- 
of, for till the death of the ſaid Sir Ai- 
chard and Dame Judith, 1t cannot be 
known who ſhall be the Heir Male of 
their Bodies, and that it appears that the 
Leaſe of the faid Mills and Water being 
61. 65s. 8d. per annum, of the ſaid year- 
Iy old Rent of 201, 6s. 64. thereis not 
above 20 years to come; and 1n another 
Leaſe but 32 years to come, and in anc- 
ther 
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ther but 24 years to come, and another 


: but 45 years to come 3 fo as It is not un- | 
b likely but that the ſaid Sir Richard and I 
- the ſaid Dame Judith, or one of them | Ni 
 Þ may ſurvive the ſaid Terms, which would Wt 
» prevent all Queſtions touching the ſame; Fly 
: wherefore, if the Agreement between the =_ 
» || parries for the purchafe of the Premiſes i 
1 | (hould not now take effect, we conceive "il 
| that it would tend to the extream da- [lf 
4 mage and prejudice, 1f not to the utter [8 


uncoing of the ſaid Sir Richard and Dame Truſt in an 
= Jadith, and of all their Children, for Efiate for C 
| then the faid Sir Richard and Dame Ju- Children 118 


4 dith ſhould not only want means of pre- (29t in eſe) '% 
1 ſent relief and maintenance for them- * the time "8 
of the ſetle- | 8 
" | fclves, but Education for their Children. | +8 
> | For all which Reaſons we are of Opi- y.q and fold. | | 
5 | nion, That this Caſe folls not within the \. 
\ | general Caſe of Truſts; and further, That Truſts. (8 
in this ſpecial Cafe, accompanied with W. 
- | theſe ſeveral Circumſtances, the ſaid Dame T0 
| Jedith being willing thereto, to joyn with ( 
 Þ her Husband 1n a Fine, it is juſt and fit ; 0 
that the ſaid Agreement ſhould be De- Þ 
| creed. " 
| Judges Certificate confirmed. - 
| FE \\\ 
| Atkins contra Temple, 1 Car,1. f. 1064, W.. 
H E Bill is to reſtrain the Defen- WW! 

> MW ant from plowing upancient Mea- {| hal 
dow j U 


Plowing an- 


relirained. 


Plowing 
of Meadoyy. 


cent Paliture 
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dow and Paſture Grounds ,- being the 
Plaintiffs Inheritancez which Premiſes , 
according to the Grant of them, were to 
be uſed only as Meadow and Paſture, and 
not otherwiſe, and which Ground was 
rich and fertile, little or nothing inferi- 
or to good Meadow Ground, for good- 
nefs of Soil, or yearly Value to be letten, 
and hath not been plowed in the memo- 
ry of Man. 

This Court in refpet of the generali- 
ty of the Caſe, directed Preſidents to be 
produced ; the Preſidents being produ- 
ced, his Lordſhip, afliſted with Judges, 
declared, That he did find by divers 
Preſidents, part in the time of the Lord 
Elſmore, and others fince, that the plow- 
ing of ancient Paſture has been reſtrein- 
ed by Decrees of this Court, and decla- 
red, that in thoſe Cafes ſo decreed, it did 
not appear that the Paſture reſtrained 
from plowing were either ſo ancient or 
ſo rich and fertile as in this Caſe; and his 
Lordſhip did further declare, That where- 
as plowing of Meadow by the Law is 
Waſte, he conceiveth, that the plowing 
of ancient Paſture is of equal value with 
Meadow, as no leſs prejudice, either to 
the Landlord or to the Commonwealth, 
than to the plowing of the Meadow, and 
therefore fit to be reſtrained in Equity, 
the Judges being of the ſame Co 
an 
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and Decreed the Defendant to forbear 
Plowiog, as aforeſaid. 


| Kinaſton cont. Com. Derby,2 Car. 1. f.1441, 


HIS Court with the aſſiſtance of nepoſitions 
| the Judges, Ordered Coples of De- of Records 
| politions and other Records to be Re- Authentick, 


| corded and ufed, and to be Authen- 
! tick. 


Powe! cont, Moulton, 2 Car. 1. 


HAT Robert Moulton, Father of the 

Plaintiffs, Amy Merriel, Margaret 
Millicent and Mary, being poſſeſſed of 
the Mannor of Chxrchamborne, by virtue 
of ſeveral Leafes, and having but one 
Son named MWiliiam Monlton , the ſaid 
| Robert Moulton and one Savage, who 
| had an Eſtate therein, in Truſt by Deed 
| 6 June, 13 Jac. granted ſeveral Leaſes to 
| William the Son , but upon truft and 
| agreement, that the ſaid William ſhould 
' grant the ſame to Friends in truſt to the 
| Uſes agreed 3; and though after ( vis. ) 
7 Fu. 13 Jac, William afigned the ſaid Lea- 


ſes to the Defendants Creker and Palmer, Chattels 
to commence immediately after his de- Leaſe Aſſign- 
| ceaſe, for the refidue of the ſaid Term in <d. 


the ſaid Leaſes, to the uſe of the Defen- 
dantand Iflue Male on William, and _ 
@. 


16 
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default of ſach Iſſue, tothe uſe of his If 
ſue Female , equally to be divided be- 
tween them; and for default of ſuch 
Iffue, to the uſe of the ſaid Merrie! Mil. 
licent, Margaret, Mary and Amy, by equal 
parts to be divided, and to the Ifſue of 
their Bodies, and for default of ſuch lilues 


to the uſe of the ſeveral Executors and 
' Aſſigns, of the* ſaid Merrzel Millicent , 


Margaret, Mary and Amy, for their ſe- 
veral parts and portions, with Covenants 
for quiet Enjoyment of the ſaid Leaſes, 
according to the meaning of the ſaid 
Deed ; and a Covenant for farther aftu- 
rance within two years, with proviſo and 
condition, that if Wilkam dyed winhin 
20 years after the date thereof without 
Iſſue, that it ſhould be lawful for him 
to charge, or otherwife by Will to de- 
viſe 3ool. out of the Pgotits for payment 
of his Debts or otherwiſe, before his 5 
Silters thould take the benefit thereof; 
That V:li;am being fince dead without If- 


fue, he made the Defendant Amy bis Wife 


Executrix,who claimeth the ſaid Leaſes as 
Executrix, and infifts the Agreement to 
be void in Law, and William's Debts at 
his death to be 7oo!. and that without 
the Leaſes ſhe hath not Aſlets. | 
This Court on reading the Deeds and 
Williams Will, was fully ſatisfied, that it 
was the intent of Robert Monlton the 
7 om_ 
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Plaintiffs Father, and of VWW/7:!1;24, that 
for want of Iflue of }Fill;am the Leaſes 

ſhould go to the uſe of the ſaid Mer- 

riel, Millicent, Margaret, Mary and Amy 

by equal parts, and to their [{lues, and 

for default of ſuch Iflue to the feveral 

Executors and Adminiſtrators of the faid 

Merriel, Millicent, Margares, Mary and 

Amy ; and the ſaid Alignment by W#i- 

liam was in purſuance thereof; and Wit ap. 
liam doth affirm the faid Aſſignment, ,F — 
having thereby bequeathed the Defen- with Limi- 
dant Amy 300 . which was reſerved by tations in 
Proviſo in the aſſignment; and though the Tail, Re- 
Aſſignment be queſtionable in Law in re- mainder 0-- 
ſpect of the Commencement for ,quiet _— 
enjoyment according to the intent and ys "0 
the Covenant for farther Aſſurance; and good by in- 
though the Defendant Amy infilts there tent in Equi- 
are Debts owing by 1V:1liam whereto ſhe t5; and the 
is liable : This Covirt on the Plaintiffs Aſſgnor's 
Otter do decree the ſaid Aſſignment ſhall rampaan _ 
take place, and.the Plaintiffs ſhall enjoy |,* Or 
the ſaid Leaſes during their Contmnance ye; gi Ex- 
according to the meaning of the Aftgn- ecutrix ſhall 
ment ; and that if there be Debts exceed- pay the Te- 
irg the perſonal Eſtate and Vionies which Hiators Debts 


a6 

is or ſha!l come to the Defendants hands, Dec = __ 

the Plaintiffs ſhall pay the ſame out of the $2925 i 

P og” 2 — hath not 
rofits of the Premiic's, and di'charge the aps. 


Defendant Amy of the ſame. 
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Pool contra Pool, 1 Car. fo. 4. 


ro Hat the Plaintiff being ordered to 
- 9m "© 9H rform his Fathers Covenants, re- 
nant, the fuſed, inſiſting that he is not chargeable 


Lands being with his Fathers Covenants as Heir, the 
conveyed to Lands being conveyed tohim; nor as Exe- 
him. cutor, having no Aflets. | 
This Court ordered that the Plaintiff 
| ſhall ſeal the ſaid Covenant according to 
the faid Articles of his Father, and there- 
by Covenant to free the Premiſes from 
Leaſes and Incumbrances, or ſtand Com- 
mitted to the Fleet. 


Magr. & Socij Emanuel College in Cantal, 
contra Ezens, 1 Car, 1. L. A.f. 980. 


HAT the Earl of Huntington ſeized 

in fee of the Mannor of North- 
Cabury with Advowſon appendant , and 
for payment of Debts by way of Mort- 
gage, 25 Eliz. made a Leaſe for 500years 
of the faid Mannor with Appurtenances, 
not mentioning the Advowſon by expreſs 
name, with a clauſe of Redemption, and 
for advancement of Learning and Religi- 
on, of his free diſpoſition 1a 28 Elz. by 
Deed granted the ſaid Advowſon to Sir 
Francis Haſtings, and others, and their 


Heirs, to the uſe of the faid Earl for 


Life, 


i. dl a es "SY SNL nn Id Ne 
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Life, Remainder to the Maſter, Fellows, 


ec. of the ſaid College , and their Suc- 


ceſſors, for ever; and ihortly after in the 


ſame year paid his faid Debts, and for 
valuable Conſiderations the ſaid Earl ſold 
the ſaid Mannor to the ſaid Sir- Francis 


Haſtings, yet the Advowſon was not q,__-- 


mentioned 1n the ſaid Deed of Sale, but Ap 


pendant, 


was mentioned in the Fine; which this not mentio- 


Court obſerved, and conceived thereup- ned in ths 


on, That it was purpoſely omitted in Conveyance 
the Deed, for otherwiſe the Covenant of the Man- 


of the ſaid Earl had been broken; but it 


was put into the Fine on purpoſe to 
convey the Adyowſon to the ſaid Sir 
Francis Haſtings, during the Life of the 
ſaid Earl only. _ 
And this Court conceived the faid 
Advowſon 'being leaſed not by ſpecial 
name, but as appendant to the Mannor, 
and that only by way of Counter-Se- 
curity , and the Mony thereby ſecured 
but to0 7. and at the time of granting 
the ſaid Advowſon to the faid College, 
the faid Earl took no notice of the ſaid 
Leaſe of 500 years, as a thing of vali- 
dity, for that it had been abſurd in the 
faid Grant to referve to himſelf an Eſtate 
for Life after 500 years, that the faid 
Leaſe was Aſſigned by the ſaid Earl to 
Mathew Evans the Defendants Uncle, ut 
Fruft for the ſaid Sir Francis Haſtings, for 

S 7 fecurrng; 
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ſecuring his Purchaſe 3 and this Cort 
_ conceived the ſaid Leaſe being but a ſe- 


in Equity, %Ye void in Equity, as well as on a legal 
Payment, it had been void in Law againſt \ 

them. | | | 
The Defendant inſiſted, That Sir Francis 
Haſtings after his Purchaſe of the ſaid 
Mannor and Advowſon, did preſent 
thereunto on S7pthorp, who was inſtituted 
and inducted, and enjoyed the ſame as 
under the Title of the ſaid Sir Francis. 
This Court therein declared the faid Sp- 
#horp was preſented in the Life time of the 
ſaid Earl, by the ſaid Sir Francs, accord- 
Ing to the intention of his Purchaſe; 
and he being then 1n 'poſſeflion of the 
ſaid Mannor, whereuntothe ſaid Advow- 
ſon was appendant as Cefts*que Truſt, the 
ſame was no uſurpation; but the ſaid Sir 
Francis, after the death of the Earl ſelling 
the ſaid Mannor with the appurtenances 
to Mathew Evans, under whom the De- 
{-ndant claimeth, there was no mention 
maJe of the Conveyance or Fine of the 
{11 Advowſon; and the Defendant alſo 
12!!:iting, that he Claims as Heir to a ſc- 
cond 


chaſor, or a 
Charity. 


Reports in Chancery. 


cond Puarchaſor, both being for valuable 
Conſiderations. : 
This Court conceives, That neither 


- the ſaid Sir Francis, nor the ſaid Mathew 


Evans were any cleer Purchafors of the 


ſaid Advowſon, but the ſaid Leaſe Was x.,c.kepton 
intended only to be kept on foot tO for to de- 
defend the ſaid Mannor from Incumbran- fend from 
ces, and not to carry away the ſaid Ad- Incumbran« 
vowſon any longer than the ſaid Earls <5 


Life, nor to prejudice the Earls Grant 
to the ſaid College : And' this Court ob- 
ſerved, That the faid Mathew Evans him- 
ſ{c]}f, who was a Learned Man in the Laws, 
and one of the Barons in the Exchequer, 
would not upon his ſecond Purchaſe have 
left the ſaid Advowſon out of the Deed 
and Fine, if he had thought he had pur= 
chaſed the ſaid Advowſon. So this Court 
is of Opinion, That neither the ſaid Sir 
Francis, nor the ſaid Baron Evar's Pur- 
chaſes ought to be admitted in Equity, 
totake away the benefit of the Gift to 
the ſaid College, but that the Plaintiffs 


| have good right in Equity to the ſaid 


Advowſon, and that a Charity of this 


nature ought to be relieved as ſoon as a Charitable 
Purchator againſt fach a Leaſe. Decreed ule relieved, 


the Plaintifis ta enjoy accordingly. 


C3 Herbert 
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Herbert cont. Lowns, 3 Car. 1, fo. 665. 


UIT is touching fome Conveyances 

made by Peter Bland deceaſed , 
whereby he conveyed to the Defen- 
dants Lawrence Lowns, James Mills and 
Folliff Lowns, ſeveral Lands to them and 
their Heirs, and alſo touching a Will 
made by the ſaid Bland, 1 Car. againſt 
which the Plaintiff prays relief. 

That in the year 1615. the ſaid Bland 
made his Will, whereby he divided all 
his Eſtate amongſt his three Children and 
their Ifues ; and that inthe year 1617. the 
Defendant Lawrence Lowns being a Scri- 
vener, -was intruſted with the manage- 
ment of Blands Eſtate, and in the year 
1621. the-faid Bland ſerled-his Eſtate on 
his Brother Fohn Blind and the Defen- 
dant Lawrence Lowns and their Heirs, in 
Truſt to ſell and diſpoſe of the Mony 
according to his Will, Id in default of 
ſuch appoinment to be diſtributed a- 
mong(t his Chi!dren and Grand Children, 
as the ſaid Truſtees ſhould think fit , 
with a Proviſo to revoke the ſame, pay- 
ing to the ſaid Truſtees 2001. apiece : 
And in 1622. the ſaid Bland made a fe- 
cond Will, and thereof made the Defen- 
dant Lawrence Lowns, John Bland, and 


one Baldwir Exccutors, and put the ſaid 
- _ 


Reports in Chancery. 


Will in a Box under three Keys, and 


each Executor had a Key, which ſaid 1 
Will is not extant, but ſuppoſed to be ll. 
for the good of his Children and Grand- I] 
Children, as the.ſaid Bland had declared, _ | 


but the ſaid Will was concealed or burnt Will Con- M18 
by the faid Lowns; and the ſaid Blard ..1.q it 
afterwards in the year 1624 being very 
weak, was by the ſaid Lowns drawn to l! 
, make two other Wills, and the ſaid Eſtate it 
being re-aſfured to the ſaid Bland, he " 
was procured. toconvey the ſame again to - [8 
the aforeſaid Defendants, and their Heirs, un 
and other Writings were made decla- it: 

ring the Conſiderationsof the ſaid Deeds 3 « 
and afterwards 1 Car. the ſaid Defendant 


Lowzas, when the ſaid Bland grew weak,got L- | 
him to make a newWill and other Deeds, | W 
and to levy a Fine, and do other Acts it 
much to his and his Childrens prejudice. {1 
- That the Defendant excepts tothePlain- 1" 
tiffs Bill, becauſe 'twas Exhibited by the . | *|\Þ 
_ Children and Grand- Children,to queſtion | * 
the ſaid Will and Conveyancesin the faid ! i\t 
Bland'sLife time. The LordKeeper did now \ (ip 
declare, That although he could not upon Wl. 
this Ri1Il Decree any particular Sums of Mo- 


ny, either to the Plaintiff or any other of 
the ſaid Blards Kindred, yet the Bill was 
ſufficient to ground-a Decree to reform 1 _ 
any Circumvention, Fraud and Practice g,,eq 
wrought upon the faid Bldg 1n his 

C 4 weakneſs 
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\What is a 


diipoling 


Memory re- 


quilite to a 
Will, and 


What not. 
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weakneſs, .and to remove any Deeds ſa 
fraudulently obtained, and that the Eſtate 
of the faid Bland might come to thoſe 


who of right it doth belong to by Law. 


Several Debates of the Counſel on 
both {ides, whether the fatd Bl2nd were 
of found and diſpoltng Mind ? This Court 
declared, That although it hath been 
Often taken, that a Teſtator anſwering or- 
dinary and familiar Quettions, was not a 
ſufficient proof of a diſpoling Memory, 
becauſe to a diſpoting Memory it is ne- 
celſary there be an underſtanding Judg- 
ment fit to dire@an Eſtate; yet this Court 
would not pronounce that th- faid Bland 
was not of a diſpoſing Memory at the ma- 
king the ſaid Will ard Conveyances, but 
this Court was fully ſatisfied, and did piO- 
nounce that the ſaid Dland was a very weak 
Man, and apt to be circumvented; and that 
therefore although the faii4 Decds and 
Will were not void in Law, as not being 
made by a Man of 07 f27: e Memory , yet lo 
much thereof as was drawn "ks bim by 
practice and circumvention ought to be 
made void in Equity. 

Tizis Court declared upon all Circum- 
ances now appearing, That they would 
not make void the latter Will ad Con- 
VCFances, becauſe a Man ſomewhat 1m- 
PR &., yet Giſpoling his Eſtate, with 
the advice of nts Friends, and good _ 
{c 


Reports in Chancery. 25 
{c1,. and amongſt his Friends and Kindred, 
its hard to avoid it, by ſaying, he was | 
not of a diſpoling Memory, whereot this { | {8 
Court 1s and ſhall be very tender. But this | | [1 
Court and all the Maſters then afliſting | ([ 


were cleer of Opinion, That the bene- 

fit redounding to the Defendant Lowns 

by the faid Deeds drawn from Bland 1n 

his weakneſs by circumvention, being a 

Paraletick Man , without. Conſideration A Scrivener 
and the Intention of Blazd was always by ſiniſter 
to advance his Children and Grandchil- Means ma- | 
dren until this Fraud : This Court de- 59s Mimſel 
creed that the ſaid Lowns and the other —_ ws _ 
Truſtees, their Heirs and Aſſigns ſhall not \.c4; þy the 
have any benefit from henceforth by the Conveyances 
faid Conveyances, but ſhall convey the and making 
ſaid Lands to the Six Clerks to be by them himſelf Exe- 
conveyed to whom .of right they fha]l cvtor, not to 
belong. And the Defendant Lowns ſhall m_ _ 
not meddle in performing of the Will (uu 
without his Co-executors. | 


Tatc contra Southby, 3 Car. 1. fo.11 59. 


Bill of .Review brought to reverſe Tithes. 

a Decree for Tithes made by the Decree de- 
Lord Ele{mrere in reſpect the Plaintiff hath nied to be 
had a Verdict at Law, and Sentence in reverſed. 


the Eccleſiaſtical Court fince the Decree : | 


This Court would net reverſe the De- 
cree notwithſtanding any thing urged a- 
galn(t it, | #-- 
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Baron not 
bound by 


the Agree- 
ment of his 
Wife when 


ſhe was 
Feme ole. 


Cuſtom of 
London. 


' Orphans. 
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Rickſers contra Herne, 3 Car.1. fo. 883. 


Feme ſole makes an Agreement 
with others to diſtribute the Refi. 
due of the Eſtate of one K atharine Debe! 
amongſt them, and after marries the De- 


tendant, The Queſtion is, Whether the 


Defendant is bound by this Agreement ' 


of his Wifes as to any of the Reſidue 
which came to his Wife after Marriage. 

T his Court is of Opinion, that what 
came in between feven and eight years 
after Marriage by the death of the faid 


Katharine was not within the compaſs of 


the Agreement , but was to go to the 
benefit of the Husband, 


Havers contra Burton, 4 Car. 1. 
L. A. fo. 47, 714. 


HAT Robert Havers the Plaintiffs 

Husband deceaſed, havirg 1000 |. 
left to him by his Father, beinga Citizen 
and Freeman of Lordon, and the ſaid 
Plaintiffs Husband being an Orphan under 
age, and his Portion being in the Cham- 


ber of Lerden, the ſaid Robert Havers 


married the Plaintiff, who brought unto 
him a good Portion; and afterwards, 
and before the ſaid Robert Havers came 
of age, he died, but by Will gave the 
Plaintifi the 1c00 /, The 


a nd Ga 8RXA.X 


Reports in Chancery. 


The Defendant inſiſts, that the ſaid Ro- 
bert's Portion by the Cuſtom of Londen 
ſurvived to his Brothers and Siſters, and 
that 500 /. of the 1000 |. in the Cham- 
ber of Londor was a Legacy given to the 
ſaid Robert to be paid at 21, or if he 
died before, then to go to his Brothers and 
Siſters, and ſo he could not diſpoſe of it. 
This Court nevertheleſs conceiving it 
an hard Cafe againſt the Plaintiff, who a women 


brought a Portion, ordered it to be re- chat brought 


ferred to the Maſter of the Rolls and two a Portion re- 
Serjzants at Law to ſettle the difference, lieved againſt 
who did order the ſaid Brothers and Siſters he Cultom 
to pay the Plaintiff 240 , Londone 


Brown contra Thetford, 4 Car. 1. 
| E. A. 62; | 


HE Bill is to maintaia the Preſcrip- T:. 
tion of a Modus Decimanai, - _ De- 
which Bill the Dzfendant demurred, and cimandi. 
ſays it 4s proper for the Common Law or 
Eccleſiaſtical Conrt. This Court allowed 
the Demurrer and diimiſt the Bill. 


Game contra Hoe, 4 Car.1, L.A. fo. 65. 


Hat Richard Hoe by Deed gave to pergny F- 

Elz. his Daughter all his Plate, Gace limited. 

Jewels, Houſhold-ſtuff and other his per- | 

tonal Eſtate whatſoever 3 and all the 
| . "ove; 
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Jewels, Wearing-Apparel and Ornaments 
of Alice his*Wife upon Truſt that the 
ſaid Eliz. her Executors, ec. ſhould per. 
mit the ſaid Richard during his Life, and 
the ſaid Alice during ker Lite, to have the 
uſe of the ſaid Plate, Jewels and perſonal 
Eſtate. 

Touching the diſpoſition of which per: 
ſonal Eſtate this Court made no queſtion, 
the ſaid Alice being dead, but the ſame do 
appertain and belong to the ſaid Plaintiff 
as Adminiſtrator to the ſaid Eliz.his Wite, 
according to the ſaid Deed of Grant, and 
decreed the ſame accordingly. 


Davis contra Higford, 4 Car. 1. fo.204. 


HE Queſtion 1s touching the Vali- 
dity of a Statute 1n reſpec the ſame 
wanted a day of Payment, which was 
debated in the Court of Common Pleas, 
and upon ſeveral Arguments, both at the 
Bar and Bench there, was adjudged good 
in Law ; and this Court-would not allow 
Interelt for the Sumof 601. being Intereſt 
Mony 3 and the Defendants to allow the 
Plaintifts Intereſt for ſuch Monies as hath 
been made out of the Lands extended. 
Yd. this Caſe in VVinches Reports. 


Warmſn) 


Reports in Chancery. 


IVarmStrey contra Dominam Tanfield; 
4 Car. 1. L. A. fo. 151. 


HE Plaintifis Title appeared to be 
that one William Freeman being 
polleſt of the third part of the Parſfonage 
for the whole Term to come, granted all 
his Intereſt therein to one Alborough in 
Truſt for the uſe of the ſaid W/liam Free- 
maz and Alice his Wife,during their Lives, 
and after to the uſe of ſuch Iſſue Male of 
their two Bodies as the ſaid W7//;a- ſhould 
by Will appoint, and after the faid W://. 
appointed the Premiſes after the death 
of the ſaid Alice unto Richard Freeman: 
Son of the ſaid W:!liam and Alice: And 
that the ſaid Intereſt in Law of the ſaid 
Alborough came by mean Conveyance un- 
to John and Robert Palmer, and that the 
ſaid Rrchard Freeman during the Life of 
the ſaid Alice, who not long after died, 
aſligned the Premiſes unto the Plaintift, 
and alſo releaſed to the Plaintiff, and the 
{aid Palmers afſlured their Intereſt in Law 
in the ſaid Premiſes to the Plaintiff. 

The Defendant inſiſts for . Title, that 
the ſaid Richard Freeman about two years 
after his Aſſignment aforeſaid to the 
Plaintiff, made a Leaſe of the Premiſes 
to Walter Thomas and John Makerith who 
yaſſed their Eſtate to one Evans and Haw- 
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kins 1n Truſt for the Defendant the Lady 
Tanfield, and had Poſicihon given her. 
This Court with the Judgestaking Con- 
ſideration of the ſaid Aſſignments, Grants 
and Releaſe, were of Opinion, and de- 
ed. Clared, that howbeit a Grant of future 
p _— Pollibility is not good in Law, yet a 


 Gbiliry not Poflibility of a Traſt in Equity might 


good inLaw, be afligned, and the ſaid Richard Freeman's 
yet a Pollidi- Afſizament of his ſaid Truſt unto the 
liy of a Plaintiff is alſo confirmed by: the Aſfign- 
uh we __ ment of the fatd Palmer, who had the 
+ ont} Intereſt in Law,and the fard Plaintifis A(- 
P fignment is alſo precedent to the Deed 
made to the ſaid Thomas, by which the 
ſatd Defendant the Lady Tanfield claimeth 

the ſaid Leafe. | 


Heir. 
Portion tobe 
hid out in 
Land to the 
uſe of the 
Wite and 
Ifue, the Re- 


Ferrers contra Ferrers, 4 Car. t. 
L. B. fo. 948. 


His Suit is touching a Portion of 
4000 [. the Plaintiff claiming the 
mainder o. {awe as Heir to William Ferrers : The Caſe 
ver, Wife ®, "That a Marriage being intended be- 
dies before tween the faid William Ferrers and Jane 
the Purchaſe, Vanlore Daughter of Sir Peter Yanlore, 
and the I!- the ſaid Sir Peter agreed to give with his 
_ Daughter to the faid Wl; 4000 l. to 
NOS” be laid out mn a Purchaſe of Land to be 
Mony de- ſetled on the ſaid William and Fane, and 
creed to the the Heirs of their ewo Bodies, the Re- 


Exccutor. matnder 
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mainder to the right Heirs of the ſaid 
[Villiam 5 and Sir Peter gave Bond of 
8000 /. for the payment of the ſaid 40co FL. 
within three Months after demand, and 
to pay 4001. per anmm 1n the interim, 
and that by Deed of the ſame date with 
the Bond made between William Ferrers, 
Father of the faid Wilkam of the firſt 
part, the ſaid William of the ſecond part, 
and Sir Peter of the third part , at was 
agreed that the ſaid Sir Peter ſhould de- 
tain the ſaid 4000 1. until ſuch Purchaſe 
as aforeſaid : Burt before the faid Purchaſe 
made Jare died, having Ifſue a Son, who 
ſoon after died, and the ſaid William the 
younger ſurviving and accounting the 
4000 Ll. and Intercſt as part of his perſo- 


nal Eſtate,declared it ſhould go to his Ex- Execator. 
ecutors to pay his Debts and Legacies, 


and that the faid #7://;zam the younger 
had received 4007, part of the 4000 /. 
of the ſaid Sir Peter, and the faid 7/- 
liam the younger died leaving the Defen- 
dant'his Executor. 

This Court with the Judges declared 
and are of Opinion, that if the Land had 
been purchaſed, yet the ſaid Fare and her 
Son being both dead, the ſaid W7/l;amz 
the younger might have conveyed away 
the ſame from the Heir at Law notwith- 
ſtanding the Agreement 3 and by the ſaid 
Bond of 4000 /. being to be paid to _ 
al 


»*.& 7 £ 


Intereſt, 


Mean Pro- 
fits. 


Heir. 
Mortgagor. 
Devitor. 


SR 
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ſaid IVilliam Ferrers, his Executors or Ad- 
miniſtrators, the ſame jn Law and Equity 
belongs to the Defendant, and decreed 
the Mony to the Defendant as the Law 
had appointed it with Intereſt. 


Owezx contra Aprice, 4 Car. x. L. B. 
fo. 1247. 


F* His Court left the Plaintifi to take 
her Remedy at Law for the Reco- 


very of the Mean Profits notwithſtanding 


a3 Decree for the ſame in the Marſhes. 


How cont. Vignres, 4 Car. 1, L. 4. fo. 307. 


HAT IWIliam Grills being in his 

Life time ſeized of Fee and Right 

in a Reverfion of Lands depending 
upon the Life of one Katherine Hicks, 
Mother of the ſaid Grills, being the Join- 
ture of the ſaid Katherime; and the ſaid 
Grills by Deed 25 Nov, 18 Fac. Mortgaged 
the ſaid Lands unto William Aiwel and 
WVWillam Galkon, and their Heirs , which 
Mortgage became forfeited,and afterwards 
the ſaid Gallion by Deed 1 Mar, 22 F-:. 
Releaſed all his Right, Title and Intereſt 
1n the ſaid Lands unto the ſaid Arwel and 
his Heirs for ever; and that afterwards 
Atwel by Will deviſed the ſame Premiſcs 
to the Plaintift and his Heirs for ever, 
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and the Plaintiff being a Merchant, and 
kis livelyhood conliſting in the Returns 


' of Mony, and the Contideration in the 


ſaid Deed of Mortgage being 340 1, dit- 
disburſedin 18 Fac. as aforeſaid, upon a 
dry Reverſion , the Plaintifti by his 
Bill ſeeks that the Defendants who are 
Heirs at Law unto 1V:i1liam Grills the 
Mortgagor, may repay the ſaid 340 /. with 
damages, or elle the Lands be Decreed 
to the Plaintiff, to the end he may fell 
the ſame. 

This Court declared that no Decree Upon a Bill 
could be made againſt the Heir of the by the De- 
Deviſor, but only againſt the Mortga- Vil of 2 
gor and his Heirs, and Decreed the Heirs — O. 
at Law of the Mortgagor to pay the Plain- 2 of the 
tift the 3407. with damages, or 1n de- Moxtgagor 
fault, the Premiſcs Mortgaged are Decreed Decreed,chat 
to the Plaintiff, to be fold for ſatisfaction the Heirs of 


of his Debt: This was 2ſt cauſa, and none tbe Mortgas 


ſnewed. gor ſhall re- 
; pay the Mor- 


Midleton cont, Jackſon, 5 Car. 1. 
fo. 353. 397. 


HE Plaintiffs and Defendants were 

to produce Preſidents for Fines, 1n 
Cates of Tenant Right in what manner 
they had been afletled formerly by this 
Court ; the Defendant now oftering to 


vive the Plaintifts a moderate years yalue 
DF ol 


or clte the 
Lands to bg 
ſold, 


GN ENNIO EPR WEL a motn , 
" $094 = TY ts 71, =, xa" «gh hl . NE a. Tre F<] —_ 
” y PR elf ans I gt, l 
n a Py _ a” v9, W664 - - _e " * _ ” v: TE $oY - on 
wg Ale, hiv 1, CG tion ater ri Cer 4 CC EEE OE ft / i TY TR He; Artes res nee nk P2200 par 
pe —_ CN I oa —  —— =. es ea dt rs Tran Rt CR ery aan "4:0: ; tate 
, 1 Fol, <> 3. 4 . I , 5 T "88 k "3 2 Fo Os, » "- < 44 _ 
+ ai 2 bee. ar00 arte HE e on EONS, oog Oro es ey es Ce GATE. >, ts - —_ 
C v y # caps» JI. , - 1-56 TE » 62 Ph. 1 p " 
- a _ Mer nr 7s ED As >, EA VS. "tor te PE ole P18 4s COD M0. x os 48 $4 Te - - ad 


me aero it i 
<a” A _ = . _— 


ant x5 i nent I - + 


gage-Mony, 


- 
" - 
* 
Oo 0 Pang eres 
CD” NT EO  CCRlc— C unicicCCCCT 
A nn + —_ a __— 


Or « - 
n —_—_— 
R - 


as + OC ene Os —— 
e- wry ba; mn 6 cant 
aw ” - 
geht ages 6 _—— 4 
p 4 


- ogra | Hex 4” 


*- 9——_ : 


» < . es pe "* ages Oe EY 
yo m = . . 
Gn CRE A CE Ro LI 


AAAS 4 
CY ORG LC 


Ss - 1 _—-” 


- 4 
ONS4 ocean r/o” TORT 3s a Teo Fog 4-5 
, wo wo « 


41" ET. Wx dS - 
4 : hn aa EI 7 « 
4 ured vo Sa <Srwtis ute4. ba GE IMG nk, HA. + Na 


\ —Oderate 


L 
i. 


34- 


: Yalue a 


:omble 


Reports in Chancery. 


for a Fine ; this Court in Caſe of Tenant 
Right concerving the ſaid offer to be fair 


and reaſonable,decreed the Defendants to* 


, Pay th ePlaintitfs for the preſent,one whole 
years value of their Lanos for a Fine, 


neincaſe 3nd as Land rifeth or faileth upon every 


of Tenant 
Right, 


Altenation or death of the Tenant, or 
death of the Lord, a moderate years va- 
Ive; and the Defendants to give notice 
of every Alienation at the Lords Court ; 
and the Fine now aflefled 1s not to be 
taken as a Fine certain; and a Maſter of 
this Court to ſet the ſaid Fine. 

The ſaid Maſter atlciled the Defendants 
to pay for a Fine to the Plaintiti for eve- 
ry Acre of Land according to the uſual 
meaſure 1n thoſe parts, which in a Te- 
nant Right they (hall hold of the Plain- 
titfs Mannour, the Sum of 7 s. except it 
be a Land called Mojs, Land which he 
rateth at 12s. the Acre, which the De- 
fendant ſubmitted unto, which this Court 
decreed accordingly. 


Peter contra Ricoh, 5 Car. 1. fo.315. 


HAT the Plaintiff and Defendant 

with one Sontheoth and Grimes 
became bound to the Lord Ry/ſel 1n 
two Bonds of 16co /. apicce for payment 
of 8001. roo. being Parchife Mony, 


and the Plaintiff and Defendant entred 
into 


” as 


> — - 
SSIS An rr ener => nr ne 


Reports in Chancery. 


into two Counterbonds to the ſaid South- 

cot for his Indempnity, and the firſt Bond 

of 800 l, was paid, and the Plaintft and: 
Defendants Richard S/cppird came to ac- 

count, upon which the Plaintift appeared 

to have paid all his part of the faid Pur- 

chale Mony ſave 4o {. for which the 

Platotift gave the Defendant Rich alone a 

Bond of. 80 1. and thereupon was to be 

freed by the faid Defendants of the 

8co /, Bond, and was to give over the 

ſaid Purchaſe wholly unto them; yet 
notwithſtandirg 100]. of the ſaid Pur- 

chaſe Mony being not paid, the Plaintiff 

was compelled to pay the ſame, being for- 

merly bound with the Defendants 1n the 

ſaid Bond of 1600 /. together with 5 /. 

Intereſt thereof, which ſaid ro5 /. this Payment 
Court conceived ought to have been paid proportionas 
by the ſaid Sheppard as the Reſidue of Þ!y by.two 
his part of the faid Purchaſe Mony, but $'*tiS, the 
the ſaid Sheppard being inſolvent, the ſaid ; c | 
io5 4. in the Opinion of this Court 
ought to be equally paid and born by 
the Plaintiff and Defendant Rich, and 
decreed accordingly. | | 
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Lcaſe to 
attend the 


Inheritance. 


Reports in Chancery. 


Huddleſione contra Lamplugh,”s Car. r. 
fo. 796. &* 7 Car, fo. 370, 


Dower confhrmed, 


HIS Caſe is touching a Leaſe of 
the Mannour of Little Haley and 
other Freehold Lands made by Simor 
Perrot and Mary his Wife 19 Eliz, to VW:H, 
Gibbens and Edw. Gibbens for go years 
contrary to the purport of a Decree in 
the Court of Wards by which the {aid 
Perrot had only power to make Leaſes for 
21 years, if- he had Iffue by his Wite as 
Tenant in Tail might do, and not other- 
wiſe. The Plaintiif infiſted thar the ſaid 
Leaſe was kept on foot by the Plaintifis 
Father only to accompany the Freehold 
and Inheritance, and not for any Profit 
to be made by the ſaid Leaſe: That the 
Plaintifls Father 28 Ez, by Feoftment 
of Livery and Seilin ferled the Premiſes 
to the uſe of the Plaintiti immediately 
after the death of }Vlliamw Huddleſtone 
the Plaintifls Father, who died in March 
2 Car. and the Tenants attorned to the 
Feottees, and the Defendants infiſted that 
the ſaid Leaſe was kept on foot by the ſaid 
Will. Huddleſtone for benefit, 
This Court on firſt hearing forbore to 


give Judgment, but would adviſe with 


the 


Reports 2p C: hancery. 


the Judges touching the ſaid Eſtate made 
to the Plaintiff , and the Afſhignment 
made on the Defendants behalt being 
both done voluntarily without any Con- 


and the others the Defendant Eliz. Chil- 
dren, the faid William HuddleStone's Wite 
born for the moſt part of them before 
the Marriage in the Life time of the Plain- 
tiffs Mother, whether the ſaid Leaſe for 
years ought in Equity to follow and at- 
tend the Conveyance of the Inheritance 
or no. 

His Lordſhip with ſeveral of the Judges 
did now declare that he and other Judges 
alſo to whom the Caſe had been put by 
him were all of Opinion, that it was juſt 
to decree that the ſaid Leaſe ſhould be 


brought into this Court, and be aſſigned A Tac 


over unto the Plaintiff, and decreed the ade to at- 
tend the In- 


Hheritance de- 


: creed to the 
fendants, and the Defendants to aflign perſons uſe 


the ſaid Leaſe to the Plaintiff: And as who had the 
touching Mrs, Eliz, Huddleſtone the De- Inheritance, 


Plaintiff co enjoy the Mannour and Lands 
in the faid Leaſe contained againſt the 


4 


tendants Thirds which ſhe hath recovered 
at Law againſt the Plaintiff, and 1s kept 


_ out of Poſſetton thereof, 
His Lordſhip in regard this Point is not * 


judicially before him cannot make order 
therein, the ſaid Eliz, having no' Bill 1n 


Court, 
D 3 Huddleſtone 


Two Settle- 


; , h - - Incnts both 
fideration, the one being his Son and Heir, voluntary, 
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38" Reports in Chancery. 


Huddleſione contra Huddleſione, 7 Car. 1, 
fo. 370. 


HE faid Eliz, having exhibited 
her Bil), and therein (etting forth 
that ſhe had obtained ſeveral Recoverics 
at Law for her Dower in the Premiſes in 
queſtion ; but the Defendants detain the 
Poſlcſhon from her, ſo that the Plaintiff 
Eliz. hath been kept without her Means 
fince the death of her Husband. The 
Defendant infiſted that the Thirds allotted 
© 7. VNtO the Plaintiff out of the Lands in 
$99" _— Yorkſhire was unequal, and Commilitoners 
IS 

Thirds for Þad allotted her the third part of the 
Dower. faid Lands for her Dower, and therefore 

ſhe ought to-be conc'uded thereby. 

This Court ordered a Commiſllton. 
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Mbeoor cont. Row, 5 Car. 1, fo. 168. 


= - 'HE Plaintiff being a Counſellor at 
RT T Law brought his Bil tor Fees due 
1ur tO him from the Defendant being a Solli- 
citor, and was to account with him at 
the end of ever y Term, The Defendant 

d=murrs. This Court allowed Demur 
rer zi Cauſa: Demurrer affirmed, od 


theBill diſmiſt. 


Tuthornt 


Reports in Chancery. 


Tuphorne cont. Gilbie, 5 Car.1.f.357. 


This Caſe is touching an Occupant 11 


Truſt, 

: | 

; HAT the Defendant C7/7b: 

| veyed Lands to ih: | 

> Hayward and Sort 1: 76th! | 
FF che uſe of them, their tows and Attics 


; | during the Lives of the faid C7z/bie and 
ElLz. his Wife, and to the longer liver of 
them, with a Proviſo, that 1f the ſaid 
Gilbie (hall pay unto Thowas Bennet the 
Inteſtate 120/. in Feb, 1628. then the 
Eſtate to be void, and the ſaid Gzlbze to 40 
re-enter, and the 120 /. not being paid If 
the Eſtate became forfeited, and the Te- _ 
{tatrix Anne Manſel having paid divers bes | 
Dcbts for the ſaid 7ho, Bennet for whom | My 
her Husband ſtood engaged 3 ſhe had the by | 
Order of this Court for the Defendants * if 
Hayward and South to convey their Inte- 
reſt to her, which they did 3 and the 
Tenants of the Lands having been or- 
dered to pay their Rent, and the Eſtate 
of the ſaid Anne Manſcl tn the ſaid Pre- Bt | 
miſes hath beea ſetled in the Plaintiff who WIT |; 
| isher Executor by the Order of this Court, _ [490 
but there being no Decree in the Cauſe Bill to have | 
the Plaintiff hath exhibited this Bill to ** WE 
have the ſaid Eſtate confirmed to him by gs oy | 
- OY LJCCIET: 

Decree. D 4 This 
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40 Reports in Chancery. 


This Court with the Advice of Judges 
and View of Preſidents of this Court 
whereby in ſome ſpecial Cafes the Court 

-i ſome Ct hath ordered the Poſſeſſion againſt an 
es the Court O: : "4 b 
ordered Pop. Occupant, did declare that where 1n caſe 
Gon a- Of an Occupant upon a general Truſt, 
gain{t an Oc- this Court did reft doubtful how to de- 
cupant, but cree any thing upon a matter of Equity in 
nor upon 2 oppoſition to a ground or Rule at Lay, 
genera!Traft, _ But this Court finds this Caſe to be 
much diftering from a general Truſt upon 
an Eſtate granted Pxr avter viz 5 this be- 
A cohditio- 10g 3 conditional - Eſtate Py# autcr wie 
nal Eſtate granted as a Security or Pledge fora debt, 
pur auter Which being not paid the Ettate by For- 
wie being feiture becometh Ailets to the Plaintiffs 
forteited is Fands to pay the ſaid Bennet's Debts. 
: 8 "0 P3Y This Court decreed the faid Lands to 
; the Plaintiffs and Afftigns abfolutely du- 
ring the continnance of the faid Eſtate 
for ſatisfaction of the ſard Bexrct's Debts, 
+ and Tenants to attorn Niſz cauſa, and none 
thewed. Vid. Stat. of Fraud and Perjuries, 
&s to Eſtates of Occupancy being Aſſets. 


WWinchcomb contra Hall, 5 (ar, I. f. 385. 


After twenty HE Plaintifi feeks to have a Con- 
vearsand tWO veyance of his Fathers Eſtate ſet 
Purcnales, It5 \Gde, which was made 20 Years ſince, 


NGt Proper : 
. 7 } Ri 4 | 227 COF/POS 
© examines WREN be was SO Fears old and 7077 compo 


2" comms mentis, This Court was of Opinion and 
»:en:t;s,  Ceclarcd that aftzr 20 years and. two Pur- 
| chaſors 


Reports in Chancery. 41 


chaſors it was not proper for this Court 


S 

t to examine a Noz compos mentis, and did 

diſmiſs the Bill. 

- Morgan contra Clark, 5 Car. 1. fo. 445. 

| HAT by conſent of the Freehol- j,cqgfures, 


ders of K izgſthorp the Plaintiff 1n- 
cloſed Lands there, and the Defendant 
being Parſon of the fatd Church, and 
ſeized 1n Right of his Parfonage of fome 
Glebe within the Plaintitis Inclofure. It 
was agreed betwcen the Plaintiff and De- 
fendant, that the Plaintiit and his Heirs 
ſhould incloſe and keep 1n ſeveralty the 
iaid Glebe; and thar the Defendant and 
his Succeflors, Parſons of £K7ngſthorp, An Agree- 
ſhould enjoy in lieu thereof Freehold ment about 
of the Piaintifis, being 2s good In quan» So Lands 
ET I. | + eing Inclo- 
tity and quality as the Glebe within the 12 1 
Plaintifts Incloſures. The Plaintiff exhi- p,Q,, wc. 
bited his Bill to have the Incloſures eſta- to have an 
bliſhed by Decree : The Dcfendant con- equal quan- 
feſleth the Agreement 5 but becauſe it is tity and as 
to bind the Inheritance of the Church 899d in ano- 
defired a Commiſſion to examin the Quan- = _ z 
tity and Value of both Lands, that the ia 
Church might receive no Prejudice , Q1l the 
whereby 1t appears the Lands 1n Jieu of Parſon and 
the Glebe are full as goodas the Glebe. his Succeſ- 
This Court decreed the Plaintiff, his fors as the 
Heirs and Aſſigns, to enjoy the ſaid Glebe ®tbcr 
\ I 
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Will. 


Revocation. 


Reports in Chancery. 


in ſeveralcy to their own uſe, and that 
the Defendant and his Succetlors, ReCtors 
of K irgſthory , and all claiming under 
them, t the D-fendaot and his Succeſſor 
to enjoy the ſaid Freehold according to 
the ſaid Agreement. 


Barker contra Zonch, 5 Car. 1. fo. 202. 


HAT the Lord Zoxchin June 1617, 

made his Will in Writing with a 
Schedule annexed, and thereby directed 
that his Feoffees in Trult for the Mannor 
of Greevil ſhould make a Leaſe thereof 
to the Plaintiff and one Moor for 8 years, 
if either of them ſhould to long live, at 
5 s. per ammms Rent payable to the Exe- 
cutors of the ſaid Lord ZLoxch, and ap- 
pointed Edward Montague and Robert 
Fulnetby his Executors, "and rhat many 
years after the ſaid Will and Schedule 
the ſaid Lord Zonuch being delirous to 
change his Executors, but fearing that 
change might 1mpeach the fſatd Will or 
Schedule, about two years before his death 
made this Memorandum and Schedule at 
the end of the ſaid Will. 

Memorandum, if by Law this my laſt 
Wl may ftand and be in force with this 
Schedule rthereunto annexed, that I re- 
voxe my Executorſhip of Robert Fuinetty 


and Exward Montague, and do hereby 
appoint 


1a? 


Mrs 
er 
Irs 
tQ 


' and Sir Edward Zonel proved the faid 


Reports in Chancery. 


appoint and conſtitute Sir Edward Zonch 
my only Executor to perform this my 
Wil and Schedule, and after the ſaid 
Memorandum made retolved tochange the 
Fcotice in Truſt of the faid Mannour of 
Greevil for fome Reaſons, and in 1625, 
cauſed the then Feofizes or ſome of them 
to join with the faiJ Lord Zoxch in 

n2king a Feoftment of the ſaid Mannour 
of Greeti! to the ſaid Defendant and one 
Arthur Forth and their Heirs, to the uſe 
of the ſaid Lord Zonuch and the Dcten- 
dant Sir Edward Zouch and others until 
the Lord Zouch limit or order new Utes 
thereof, which he never did, and died, 
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Will, exc. but refuſed to aflure a Motcty 
of the ſid Mannour of Greevil to the | 
Plaintift James Barker according as the 1h 


faid Will and Schedule direted, pre- | 

tending the ſaid Feoffment being made [Th | 
after the faid Will and Schedule was by P f 
Law a Revocation of the ſaid Will. we | 


This Court having well adviſed and A Feoffment 4 
confidered of this Point was of Opinion _—_ = wh M 
that the faxd Feofiment was in Equity mtr: 
no Revocation of the Plaintiit Baker's j, Equity, Wi | 
Moiety of the faid Mannour of Greev/l, if 
but it ought to be ſetled on him the ſaid 41 
Defendant Sir Edward Zonch, having per- 


tormed ſome part of the ſaid Will. 
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Reports in C hancery. 


L asbrock contra Tyler, 6 Car, 1. f0.329; 


Alimony. HE Plaintiff on the behalf of the 

_ other Plaintiff Margaret his Siſter 

6 Pig : fought to be relieved againſt the Defen- 
dant 1zler her Hudand for Allowance t 

Bond before J PT P 

Marriage, be given her for Maintenance for all the 
time ſhe departed from him, which was 
a Fear and an half, which this Court de- 
creed, and alſo the *benefit of a Bond 
even before Marriage. - 


Mayor of Loxdor, &c. contra Bennet, 
6 Car. 1. fo. 649. 


Tnjunction Hat King Jaxzes borrowed 100c00 þ. 
to ſtop Suits of the City upon their Common 
of Bankers Seal, and an AQ of Common Council 
who lent the was made in London by which the Bonds 
King Mony. yyere to be made in the Names of the 
Plaintifis under their Common Seal for 

payment of the faid 1cooco l. and Inte: 

relt to ſuch perſons as would lend the 

ſame, and among(t others the Defendant 

lent the Plaintifls at their Requeſt 1000 !. 

for payment whereof the Plaintiffs became 

bound in 15007. and his now Majeliy 

Car.1. borrowed 600co 1, more and fe- 

cured that and the 1oocco ]. by Mort- 

gige; and his Majeſty for further $Sa- 

tistactioa of the Lenders Debts ard 

Damage? 


Reports in Chancery 


Damages, agreed to fell Lands in Fee 
Farm, which was accepted of and yietd- 
ed to, and an Act of Common Coun- 
cil made, but the Defendants ſaid Debt 
cannot receive ſuch ſuddain ſatisfaction, 
and the Defendant gequires Mony not 
being to be raifed ſo ſuddainly 3 and at 
another Common Council the City uſed 
all Endeavours for the raiſing of Mony, 
and they*promiſed to deal with the De- 
fendants as well as any other of the Lend- 
ers, 3s to the ſpeedy payment of his Debt ; 


yet the Defendant proceeds at Law againſt 


the Plaintifis upon the faid Bond. This 
Court granted an Injunction. 

This Defendant offered divers Rea- 
ſons againſt the InjunCtion, but this Court 
liked of none, there being a Preſident 
where 1n the like Caſe an Injunction was 
oranted, and this Court ordered an In- 
junction till hearing. | 


Peacock cont. Glaſcock, 6 Car. 1. fo. 656. 


HAT Weſton Glaſcocks tormer Hul- 

band of 4n»e the Plaintiffs Wife, 

about 14 -years ſince, upon his Inter- 
Marriage with the ſaid Anne, became 
bound to one Booſey in a Bond of 3000 1, 
toacknowledge a Statute of 2000 /. with- 
in fix Months after his Marriage with the 
ſaid Anne, unto the ſaid Booſey, Defea- 


Zanced, 
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46 Reports in Chancery. 
zanced, that if the ſaid Weſton Glaſcock 


ſhould not in convenient time after the 
ſaid Marriage, before his Death, Convey 
A Statute toto the ſaid Arne Frechold Lands in 


make a Join- Fey , of the clear yearly value of 


ture, the Co- 


NG. lefe her 300 {+ for her Life for her Jointure, 


25 1. per ann, DEN the ſaid VYeifon ſhould leave the ſaid 
by Will, this 4-7e at his Death 1000 1. And the faid 
is in lica of VVeſror did by his Will Deviſe unto the 
of her Join- ſaid Ae Lands to her and her Heirs, 
ture, and not agreed now in Court to be 521. per ar- 
a volunty um but the ſaid PlajntitF inſiſted, That 
= N. "the Lands fo Deviſed were a voluntary 
creed c5 be Gift of her ſaid Husband, and not in 
delivered up. reſpect of the faid Bond of 3ocol. or 
Joyature , and produced two Witneſlcs 
ro prove the ſame, 

This Court,neverthelefs, is clear of Op1- 
nion, Fhat the faid Lands fo deviſed 
were in lieu of rhe faid Azzs Jointure, 
and that the ſaid Proois are but meer 
Conjectures, and therefore Decreed the 
ſaid Bond of 3o0co L. to be delivered up 
to be Cancelled. 

And as to the Leaſe of 1000 years of 
the Lands claimed by the faid Peacock and 
Amne his Wife, Executors of the ſaid 
Weſton Glaſcock, the fame was made over 
unto the Defendant {gratius Glijcock, by 
the ſaid Weftor, redeemable on payment 

of 3731. andthe ſaid }Vefion, by his Will 
appointed all the Rents and Profits of 
- the 


—_——_——— net. Mie... att. AS FEI 7 aa « 


. what Mony is owing to him from the ſaid 16 in Tru 


Reports in C hancery. 


the ſaid Land unto ſgratins for payment 
of his Debts and Legacies, until the ſaid 
Tho. Glaſcock (hall come to his full Age, 


and if the faid [gnatius refuſe to give a = 
Bond of 1000/7. to his Executors, to pay A 
his ſaid Debts and Legacies and diſcharge (i 
the ſaid Arne of all Debts due unto him, qi! - 
the ſaid Jpnatins Weſton, Glaſcock, or to _ 
any other, then the ſaid Arze ſhould | 280 


have the ſaid Rents, Revenues, Goods and _ 1 
Profits of the ſaid Lands, to pay the ſaid | 9 
Debts and Legacies. Now for that [g4- Wo 
tixs refuled to render the ſaid Bond of a. 
10001. And for that by his Anſwer he® 
confeſſeth the ſaid Leaſe was madeto him 
in Truſt, and as a Security for the faid AL 

eaſe for 


373 l- which if he may have damaged and Security, and 


Weſton, he will Ailign the {aid Leaſe tO decreed to be 
the Platntifis; and for that all the Debts, aligned in 
and Legacies are to be paid out of the payment of 
ſaid leaſed Lands: It is Ordered, That *< Mony. 
the ſaid Plaintiffs paying firſt unto the ſaid 


Isnatizs his Mony due on the faid Leaſe, \Y 
and what Mony is due to him from We- Wl 
ſtoz with Damage, which this Court al- oY 
loweth the ſaid Plaintiff again out of the 1;Y 


Rents and Profits with the'like Damages, 
then the ſaid Leafe ſhall be Aftigned -to WAY | 
the ſaid Plaintiffs, till ſatisfaction be made BRv: | 
them for the Debts and Legacies, and | 
alſo for what they ſhall pay as —— 
an 


Reports in Chancery. 


and both Parties to Account before a 

Maſter. 
: And it is Decreed, That after the faid 
Leale allig- Debts and Legacies paid, the Plaintiffs ſhall 
<— tf take no farther benetit of the {aid Leaſe, 
Legacies but ſhall Account. to the ſaid Thomas 
the perſonal GYaſcock the Heir at 21 years of Age, 
Eſtate not and declared the perſonal Eſtate of the 
Subject to fajd Weſton bequeathed unto the faid 
the taid =Ayze by his ſaid Will, ſhall not be ſub- 


Debts and ject or liable to the ſaid Debts and Le 


Hm gacies as aforeſaid, 
+ Dean contra Wade, 16 Car. 1, f.80,7 10. 
Relief for H E Suit is touching Lands and the 
the mean mean Profits tnereof taken by this 
Protits. Defendant : This Court would be at- 


tended with Preſidents touching Relict 
for Mean Profits, The Plaintiff producing 
a Preſident made between Drury and 
Drury. This Court upon deliberate Ad- 
vice and reading the Preſident is well ſa- 
tisfied, and 1s of Opinion, that the De- 
fendant ought to anſwer the Mean Pro- 
fits of the Premiſes to the Plaintiff made 
and rendred by the Defendant, and ac- 
crued fince the time of the Bill. 
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Drury contra Drury, 6 Car, 1.f. 74. 


HAT Wiliam Smith ſeized of the 

| Mannor of Coles, made a Leaſe of 
the Demeaſne thereof to one Clark for 
20 years and died, leaving the reverſton 
to deſcend to the Plaintiff and Defendant 
William Drary his Co-heirs, and that the 
faid William Drury hath entred into the 
whole Manour, and the ſaid Defendant 
Clerk is charged to be behind with his 
Rent. The Defendant faith, that without 
the conſent. of the Plaintiff he entred 5 
upon the Defendant Clark for not pay- _ an 
: | ment of Rent, and conceives that there- Pat 
; | by he hath wholly avoided the Leaſe, WY 
which being a Point doubtful inLaw whe- 


pom +—— 


wy ww 


+4 Sea __ 


f | ther the Leaſe be wholly avoided, or but W j 
for hal This Court referred that point Wong, bes F 
| |} to the Judges, who certified, that a Writ eween Co: 


_ 


. | of Partition be brought between the ſaid Lats 
Co-heires. 

| This Court ordered the ſame e according One Co- | 

. | to the ſaid Certificate, and the Defendant heir entring . 

> | Drury ſhall anſwer to the Plainriff a and avoiding 

. | Moiety of the Profits of the Premiſes the Tenants 
from the time of the aveiding the De- Hs 
fendant Clarks Leaſe, according to the > ea of 


juſt Valne of the Lands, the protes, 
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Leaſe. 
Trult, 


Reports in Chancery. 


Comes Newcaſile & Eliz. Uxor contra 
Cors' Suffolk, 6 Car.l. f0.644. 


HAT the Plaintiff claims the Pre- 
miſes by Deed in 11 Fac. executed 
by the late Earl of Szfolk to Dame Ju- 
dk Corbet, Mother of the Plaintiffs Wife 
Dame Eliz. in Conſideration of a Marri- 
age between Henry Howard Eſq; the third 
Son of the ſaid late Earl of S»folk and 
the ſaid Lady Eliz, Daughter of the ſaid 
Tudith Corbes, and by Fine levied there- 
upon by the ſaid late Earl and Dame K4- 


Þ = his then Wife, and the Defendant 


the now Earl of S»fjolk his Son unto the 


ſaid Dame Judith Corbet with general 


Warranty to and for the uſe and behoof 
of the ſaid Herry Heward and the ſaid 
E:iz. his then Wife for their lives in part 
of her Joynture. 

"The Defendant inſiſts that the ſaid Fine 
and Conveyance ought not ,to take place 
place or work upon the ſaid Lands and 
Premiſes; for that as touching part of the 
Premiſes, (viz. ) Tollesbury, Abſhall, @«. 
There wasa Leale in 3 Fac. made by the 
ſaid Earl unto Roger Perrel his Servant 
for 50 years from Michaelmas then next 


1n Truſt for the ſaid Counteſs of Sfolk, 


under which ſaid Leaſe and Truſt by 


Agreement and Permiſſion of the ſaid 
 Countels 


BO -nmHm. ao wo 


Reports in Chancery. 


Counteſs of Suffolk, the ſaid William 
Howard received the Profits of the Ma- 
nour of Tollesbury, having the Inhervance 
thereof ſetled in him by Deed from the 
faid late Earl his Father, and the ſaid now 
Earl in avoidance of the Plaintifis Title 
tothe Mannours of Abfhot Salcot and Wig- 
borrow did alledge the like Leafe to be 
made to Penrel upon the ſame Truſt for 
the ſaid Counteſs Dowager of Szfolk, 
and that the ſame Manours deſcended to 
him as Son and Heir to the faid late Earl 
his Father; and it was inſiſted that the 
ſaid late Earl had no Eftate 1n the Manours 
of Wendon and Weſtbury at ſuch time as 
the ſaid Fine and Conveyance were made. 
and levied, but that the Intereſt thereof \ 
was then in Hezry Speller and Mizchaet ons 
| 
| 


——— get - _— ms 


Humphery, and that Sir Hexry Speller be- 
ing Survivor, granted and demiſed the 1 
ſame to the Lord William Howard and | 
Marmaduke More for 500 years, and af- "ne 
terwards conveyed the Inheritance to the _ j 
now Earl of Szffolk. | 5 
| This Court did therefore now declare, gyeratjon of 
that the ſaid Fine wherein the ſaid Coun- a Fine ro . 
tefs Dowager of S«folk is a Party, is fuf- bind a Truſt if 
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ficient to bind the Truſt of the ſaid Leaſe of a Leaſe | Þ 
made to Pernel being for the ſaid Coun- made to the | 
tels's uſe ; and howbeit the Eſtate 1n Law Coniſors ule, [| 
of the ſaid Manours of Werdon and Weſt- | K | 
bury was 1n the ſaid - Henry Speller, Jet | Y 
| — the i 
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the ſame was then in the ſaid Sir Herry 

Speer and Michael Humpbry in Truſt 

for the ſaid late Earl of Syfolk and his 

Heirs; for that it appeared he held the 

| . Poſſeſhion thereof and diſpoſed thereof 
= of a at his Will and Pleaſure, and of part there- 
_ of made a Leaſe of 21 years, and ſeveral 
other Leaſes, all which Leaſes did precede 

the Plaintiffs Joynture, and are yet in be- 

ing, and it not appearing whether the 

faid Leaſe of 500 years made to the ſaid 

Lord William Howard and Moor was made 

before the Commencement of this Suit, 

or the Proceſs or Letter ſerved touching 

the ſame, nor whether the Leſlees had any 

notice of the ſaid Truſt. | 

This Court decreed that the Plaintiffs 

and their Aſſigns during the Life of the 

faid Lady Eliz. ſhall enjoy all the Lands in 

the Bill againſt the Defendants,their Heirs, 

Tee in Oc. But if hereafter the Leaſe of 500 
Leaſe made Years ſhall appear not to be made pex- 
Pendeme Mdente lite, then it 1s decreed the ſaid Earl Þ 
lite, of Suffolk \hall recompence and fatisfie the Þ 
Plaintiff by reaſon of the ſaid Leaſe, 


Levington contra Wooton, 7 Car,1. 
fo. 360, 333. 


Fg 


Juriſdiction HAT an Injunction was granted : 
of theDatchy bw a © 7 infilted by Þ 
Os ance: y this Court; it was infilted by Þ 


raled in 


the Plaintifi that this Court hath Priority Þ 
Chancery. | | ; 


of 


Reports in Chancery, 53 


of Suit, Sir Fa. Levington having exhibited Priority of 
four ſeveral Bills in this Court,one for the Suit in this 
Execution of a Truſt,two againſt Carrezt, Court. 
others to diſcover ſecret Eſtates which 
had been made,'and for producing Letters 
Patents and Writings touching the Lands 
in queſtion, and the fourth againſt the 
© Defendant Worror upon a private Agree- 
meat with him, others for a full eighth 
part-of the whole Land when firſt the 
ſaid Sir Fohr Levington entertained and 
preſented the Suit to his late Majeſty, 
and the faid Injunftion being not diſlol- 
ved, two Informations have been this 24% 
Term exhibited in the Dutchy Cham- 43; 
ber on claim of divers Acres of Marſh "41 
3 | Ground, and an Information by Dacombe Fs 
2 | againſt the Plaintiff and others on pre- 1 
1 tence of a Truſt devolved upon him in 
» | Aa---- Carrent wherein he is a Compe- | 
 titor for the ſame Lands with- the now mY 
- | Plaintiff grounded upon the ſame Patent | 
1] andto one of theſe Informations, not- 
e | withſtanding a Plea and Demurrer thereto 
| the Relators have obtained an Injun&ion 
out of the Dutchy for dividing and plow- 
; ng the ſaid Lands, and ſtaying of Suits, 
| , as wel] at Common Law as 1n all other 
'F Courts, and Poſleflion to remain with the A 
dÞ Relators. And the Lands for which the Kino "MI Uh 
yh4 Plaintifi in this Court prays Relief, are © Wt 
y4 Lands gamed from the Sea, and bclong 
| Ea as 
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Reports in Chancery, 


as well to the Crown as the Dutchy, and 
held of his Majeſty's Manours of Eaft- 
greenſiced and Enfield in Middleſex, and 
are granted in Fee Farm : His Lordſhip 
upon reading the Order made 1n the 
Dutchy Court, ordered, that if the De- 
fendant do not ſhew better Matter, this 
Court will maintain and continue the In- 
zund&ion granted in this Court; and at 
the time of ſhewing Cauſe, all the Let- 
teres Patents and the Certificate hereto- 
fore made by his Lordſhip, and other 
Lords Referees unto his Majeſty touching 
this Matter and all Proceedings both in 
this Court and Dutchy, are to be ready. 
This Court upon reading the Order of 
the Dutchy Chamber being as aforeſaid 
to enjoin this and other Courts to (tay 
Proceedings touching the Marſh Grounds, 
nothing then was ſaid by the Court of the 
Defendants Competitors and Pretenders 
to the Marſh Grounds to oppoſe the Ju- 
riſdition of this Court, but that the 
ſame of right ought to be maintained 
notwithſtanding the Injunction of the 
Dutchy Court. 
Datchy _ His Lordſhip doth not conceive it any 
Lands grant- doubtful Queſtion, whether in caſe any 
ed trom the x ands ( at firſt being Dutchy and after 
27 wary granted from the Crown by the Kings 
in Chancery, -EffErs Patents in Fee {imple or Fee Farm 
IS under the Great Seal and Dutchy Seal ) 
"ae 
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Reports in Chancery. 


are not upon a Truſt and other equitable 
Cauſes to be debated and held Plea of in 
this Court upon Complaint made to his 
Majeſty on the Plaintiffs behalf 5 Jus 
7 Car. touching the Premiſes, his Majeſty 
was graciouſly pleaſed to refer the Con- 
ſideration of this Cauſe to the Lord 
Keeper, Chanccllor of the Dutchy and 


| - Chancellor of the Exchequer, who were 


to take ſuch Courſe for his Relief as they 


ſhould think fit in Juſtice and Equity, 


which they did, and certified their Pro- 
ceedings to his Majeſty, which Certificate 
his Majeſty approved of: 


And his Lordſhip doth ſtill maintain junaion 
and continue the Injunftion granted by againſt Pro- 
this Court, .and granted a new Injunction ceedings in 
againſt all that are ſince made Defendants; the Dutchy 
and whereas the Defendants have pleaded Cour: 


the Juriſdition of the Dutchy Court 
and will not anſwer in this Court, His 
Lordihip over-ruled them all as to the 
Point of the Juriſdiction of the Dutchy. 


Ordo Curie, 7 Car. 1. 


HE Lord Keeper finding much In- Order. 


convenience and Prejudice to fall 
upon divers of his Majeſties Subjects, who 
are Suitors in this Court by the undue 
Proceedings of ſuch as ſue out the Pro- 
cels of the Court upon Contempts, the 
E 4 ſame 
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Reports in Chancery. 


ſame oftentimes running out to a Conj- 
miſton of Rebellion, or to a Serjzant at 
Arms before the Party againſt whom 
the Proceſs is made out hath had notice 
of the precedent Proceſs iſſued forth 
againſt him, which 1s occaſioned by rea- 
fon the Proceſs is oftentimes made into 
a County where the Party is not reſident, 
and when it 1s made into the right Coun- 
ty by reaſon of an unuſual negle&t and 
want of Care of the Proſecutor to get 
the ſame executed, the Sheriff returneth 
a Non eſt muentus or a Proclamari feci, 
and ſometimes the Return made by others 
in the Sheriffs Name in an ordinary 
courſe, His Lordſhip therefore to re- 
medy ſuch Inconvenience and abuſe here- 
after, and to prevent the vexation of the 
Subject in this kind, doth think fit and 
Proceſs of Order that all Proceſs hereafter to be 
Contempt to made upon any Contempt be made out 
be made out jn the proper County where the party, 
in the pro- apzinfſt whom the ſame Proceſs ifſueth, 


+ once ſhall be refident or dwelling, - unleſs he 
Party is re- ſhall be then in or about Londor, in which 
_Ciſe it may be directed into the County 


dent. | 
PE” where he ſhall then be, that it may be 
ſerved upon him there. And that every 
Suitor who proſecuteth Proceſs of Con- 
tempt againſt any of his Majeſties Sub- 
jets ſhall do his beſt endeavour to pro- 
cure the ſaid Proceſs to be duly _— 
Cs oi Je omg ys - 
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and the ſuppoſed Contemners to be ap- 

prehended thereby. And if any be here- 

after arreſted upon a Proclamation or ; 
Commiſion of Rebellion, or by the Ser- C— 
jeant at Arms, and fhall make it egpear”” "OY 
unto this Court, that the Profecutor hath Proſecutor to 
not done his beſt endeavour to-have had endeavour 
the firſt and precedent Proceſs duly ex- the hi{tand 


: | . precedent 
ecuted, then that party ſo offending ſhall Prom ankle 


pay unto the other very good Coſts, — 
""- elle to pay 
Eyre contra Wortley, 3 Car. 1. fo, 314, Colts. 
Wenty Marks per cent. damages al- i 
lowed till the performance of the 14 
Decree. "ye 
Petty contra Styward, 7 Car.1. f0.93. | 
HAT the Defendant Nicholss Sty- yorgage: ||| 


ward, and one Simeon Styward 
(whoſe Executor the Plaintiff 1s) lent 
2500 |. to Sir Thomas Glenham, 1450 I. 


of the ſaid Mony being the proper Mony i} 
of the ſaid Simeon, and 5507. refidue mY 


was the Defendants Mony, and for Secu- 4 
rity the ſaid Sir Thomas Glenham mort- | 
gaged Lands to the faid Sizzeor after- 
wards, and the Defendant Styward and om 
their Heirs redeemable at a day prefixt \ 
upon payment of 2630 J. that the ſaid 
9Vizreoz before the day of —_ 

| made 
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made his Will and diſpoſed of the faid 
5501. and therein recited that the 1450, 
was delivered by him to the ſaid Defen- 
dant his Father, which appeared by a 
Note under both their Hands ; and that 
if the ſaid Lands ſhould be redeemed by 
Payment of the ſaid 2500 /. with Inte- 
reſt, then the ſaid 14507. with its Intereſt 
ſhould be delivered into the Plaintiffs 
Hands for the uſes in the ſaid Will, 
the very day of Redemption the ſaid 
Lands were redeemed , and the whole 
Mony and Intereſt paid unto the Deicn- 
dant, which the ſaid Defendant claimeth 
by Survivorſhip. 

No Survi- This Court is clear of Opinion, that by 
yorſhip upon Equity 12 a Caſe of this Nature there 
a Mortgage ought to be no Survivorſhip,in reſpect the 


where the fame was but a Mortgage, and the Mony 
Mony lent 4s repaid at the day, and the Note un- 
was in Iruſt, 


wk der both the ſaid parties hands, and the 

tention thax Will of the ſaid Simeon ſheweth plainly 

each ſhould a Truſt each 1n the other, and an Inten- 

have his Mo- tion that if the Mony was repaid, either 

ny and In- of them ſhould have his Mony again 

tereſt again. with Intereſt, and decreed the Defendant 
to pay to the Plaintiff the 1450 /. and 
Intereſt ſo by him received. 


Throge 


| by him as Surety for the Defendants late 
| Husband, the ſaid Defendant having ſuf- 
| ficient of her Husbands Eſtate to diſ- 
| charge the ſame; and the Plaintiff in- 
| filted to» have Leaſes for others Lives 
whereof the Teſtator was ſeized at the 
time of his death 
| Defendant centred as an Occupant ) to 


Reports in Chancery. 


Throgmorton contra Wagſtaff, 8 Car.1. 
| fo. 59, 154. 
HE Plaintiff ſeeks to be relieved 


againſt Ingagements entred into Occupant, 


flets. 


(and on which the ſa1d 


be Aſſets in Equity. 
This Court in reſpect the Plaintiff did 


not get a Caſe made of this point by ſuch 


a time, ordered the Defendant to be dif- 


| charged of and from the Plaintiffs fur- 
ther demands. 74, for this Point the Jate 


Statute of Frauds and Perjuries. 


Sibſon contra Fletcher, 8 Car. 1. f. 529. 


HE Defendant had a Mortgage ,, 

of the Lands of one Briſcoe 14 Fac. Poſen, 
which Lands the Plaintiff ſince purchaſed, ,q Equity; 
which Mortgage Mony was payable three ” 0 
years after, and the ſaid Briſcoe hath had 
the poſſeſlion of the Lands ever fince 
the making of the ſaid Deed of Mort- 
gage, till 21 Fac. at which time he ſold 
to the Plaintiff, who was never 1nter- 
——{_JJ___ _._ 
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rupted till now of late, the Defendant 
ſets the Mortgage on foot pretending the 
Mortgage Mony was unſatisfied. Noy 
for that the Defendant did not upon 
the Plaintifts purchaſe, though he ſaw the 
poſſeſhon altered from Briſcoe :to the 
P;efumption Plaintifi, make any Claim to the Land, 
by circcum- nor give any notice of his Mortgage; 
ſtances that and the Defendant hath ſince purchaſed 
nothing is Lands of Briſcoe and paid him Mony, fo 
due upm ax in all preſumption this Mortgage Mo- 


a ſleeping ny is ſatisfied, and Poſſeſſion hath been | 


—_— 17 years in Briſcoe and the Plaintiff. 


the Mortgage This Court was fully fatisfied that 

Deed to be there 1s nothing due on the ſaid Sleeping 

cancelled, Mortgage , and decreed the Deed of 
Mortgage to be delivered up to be can- 
celled. 


Stoit contra Ayloff, 8 Car. 1, fo. 530. 


c "x Defendant after Marriage of 
OVErtuUre, . . h 
Debt. | his Wife promiſed payment to her 
Promiſe by Of 100 /. and ſince they are ſeparated, 
an Husband the Plaintiffs Bill is to charge the Defen- 
to a Wife co dant with the 100 [. but the Debt being 
pay her 2 76 years old, and the Promiſe made by 
100 /. void. . Husband to a Wife, which this Court 
conceiveth to be utterly void in Law and 
would not relieve the Plaintiff. 


Harding 
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Harding contra Counteſs of Suffolk, 
8 Car. 1. fo. 502. 


the H E Plaintifis Suit is for a Rent 
the | Charge of 200 /, per ann. granted 


nd, & by the late Earl of Suffo/k with the Pri- 
7; | vity and Conſent of the ſaid Counteſs 
(ed Þ 15 March 7 Jac. to Sir John Townſend 
ſo | deceaſed during the Life of the Plaintiff 
lo- | Katherine, to be iſſuing ont of the Man- 
en | nour of Walden in Truſt, and for the uſe 
of the Plaintifi Katherine, which Annut- 
wat | ty was duly paid with the Conſent of 
ng f the ſaid Counteſs all the Life time of the 
of | ſaid late Earl ; but the Counteſs after 
n- Þ the ſaid Earls death ſought to avoid 
the ſaid Annuity, pretending a precedent 
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Leaſe made by the ſaid Earl 4 Jac. for 20 
, | many years yet to come to certain per- We 

fons in Truſt for the ſaid Countefs of jeg 
of | the ſaid Mannour and Lands out of which 26 


I | the ſaid Rent iflues; and becauſe the gg 
d, | Premiſes charged with the ſaid Rent lay | 
1 | intermixt that the Plaintiff could make 
8 f no diſtreſs for Recovery, the Plaintiffs 
) | are remedileſs at Law. | 
iT For avoiding which Leaſe the Plaintiff A 
0 | produced a Fine levied by the ſaid late Mt 

Earl and the now Earl in M5zch. Term 

13 Fac. of the ſaid Mannour and Lands 

of Walden, and though no Indenture 
could 
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Conſiderati- 


on for a 


Rent Charge 
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could be produced to lead the uſe of the 


ſaid Fine, yet they all alledged that 
the ſaid Fine was to the uſe of the ſaid 
Counteſs for her Joynture , and that 
ſhe enjoyed the ſame by virtue of the 
ſaid latter Conveyance, -and not by the 
ſaid Leaſe, and fo the faid Rent Charge 
ought not to be 1impeach'd, and it did 
not appear that the ſaid Leflces for the 
Counteſs ever made Entry or Claim 
by virtue of the ſaid Leafe ſince the 
Fine. 

This Court at the firſt hearing upon 
this Matter declared, that the ſaid Leaſe 
and Fine were both conſiderable, 1t be- 
ing then objeqed that howſoever 1t were; 
the Plaintiff ought not to be relieved in 
Equity for that there was no Confiderati- 
on for the ſaid Rent Charge which might 

move a Court of Equity to relieve the 
Plaintiff any further than the Law would 
relieve Him... - 

The Lord Keeper took time to peruſe 
all the Pleading in this Cauſe before he 
would deliver his Judgment. - 

Then the Plaintiff petitioned the Kings 
Moſt excellent Majeſty, who referred 
the Conſideration thereof to the Lord 
Privy Sea), and ſome others of the Lords 
of the Privy Council before whom the 
Matter was debated at large; but no end 
being made by thew, the Plaintiff pe- 

cnioned 
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_ unleſs ſome Entry or Claim were made to alt 
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titioned the Lord Keeper, informing hia 


CN EE I IN ID eng 
p : 


of the ſaid Reference, and that it ap- | 
peared to the Referees that the Counteſs I 


had an Indenture made by the late Earl 
to lead the Uſes of the ſaid Fine, and 
that the ſaid Lords Referees were of 
Opinion that the ſaid Indenture being 
material ſhould be produced by the 
Counteſs, which the Lord Keeper ordered 
to be brought into Court, which the 
Counteſs ſtill refuſed to do; ſo the Lord 
Keeper and Lord Privy Seal now hearing 
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the Cauſe upon the Merits thereof, and if 
having maturely adviſed thereof are clear @ i=l 
of Opinion, That albeit no cauſe were "+0 
proved, yet in reſpe& the Plaintifis Suit AAU 
is upon a Truſt, they may and ought to | A, 
be relieved, for that the Suit is not to FH: 
make up or amend any Validity of the 8: 
Deed in point of Law, the Deed being {2 
valid and good enough; but the Suit 15 fl 
LET 


to have the Truſt performed, for which Relief about 
the Plaintiff cannot ſue at Law, and to be *h< con- 
relieved againſt the confounding of Meets BY - 
and Bounds ſo that one Mannour 1s —xn"u 
not known from the other, - which is ; 
uſually relieved in this Court : But as 

touching the ſaid Leaſe their Lordſhips 

declared , that if it could not be im- 

peached the Plaintiff could not be re- 


leved. Their Lordſbips conceived that 
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Reports in Chancery. 
avoid the faid Fine in 13 Fac. the aid 
Leafe in 4 Jac.is thereby bound up in Law 
and cannot be ſet on foot to avoid the 
Plaintiffs Rent Charge; ſo that the Plain- 
tiff ought to be relieved in Equity both 
ewainſtt the faid Rent Charge and Arrears. 
But their Lordſhips further declared that 
if the Counteſs being in the ſaid Leaſe 
and Deed and can thereby avoid the Fine, 
then that may alter the Caſe 3 but if ſhe 
cannot avotd the Fine then 1t muſt be de- 
creed as aforeſaid. 

. And their Lordſbips order'd the Coun- 

& tcſs (hould leave with the Regiſter of 

their Court the Points on whici ſhe will 
infiſt for avoiding the ſaid Fine, or up- 
holding the ſaid Leaſe againſt the ſaid 
Fine, and both Parties to prepare for 
that purpoſe z and their Lordſhips de- 
clared, that if a Decree ſhall paſs againſt 
the Counteſs, and ſhe not yield Obedi- 
= Exrrot ENCE thereto, then all the Mannour of 
yielding to a Walden (hall be ſubjeC&t to a Sequeſtration 

Decree, for the ſatisfying of the ſaid Decree. 

That the ſaid Deed and Leaſe being 
produced and the Defendants Points to 
avoid the Fine being as followeth (v3z.) 
in theſe Words. 

4, Point. . The Counteſs having Lands of good 
Value of her own Inheritance and dowa- 
ble of the Earls Lands, joined in a Fine at 
the Earls Requeſt of her own Land and 

part 
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part of his Land; in lieu whereof the 

Earl made a Leaſe of divers Lands in 

Com. Eſſex to Roger Pennel for divers years 

yet in being, in Truſt for the Countels, 

and after granted the faid Rent Charge 

unto Sir John Townſend of part of the 

ſaid Lands leaſed. The Earl died, this 

Rent is neither in Law nor Equity, as 

the ſaid Counteſs conceiveth to be laid 

on the ſaid Leaſe Lands during the Leaſe. 
The Earl during his Life, and the 2. Poind; 

Counteſs fince his death, enjoyed the 

Lands fo leaſed by permiffion of the ſaid 

Pennel as Tenant at Will to. him; in - 

which Caſe no Fine levied by the Earl pje paring 

can debar Pernel, and not like to Saffynes a Term, 

Caſe, where the Termer is put out of 

poſſeſſion and then a Fine levied, in 

which Cafe he is tyed to claim, but not 

here, | 

Alſo ( though it needed not ) Peznel 3. Point. 

within the five years made Entry and Entry and 

Claim. ” x. | GHim. 
The Earl being ſeized of fome Lands ,. pyjqe. 

mn poſſethon, and of the Lands leafed to | 

Pernel in Reverlton levied a Fine of both; 

This Fine works diltrivutively for part £ 

in Poſſeſſion, part in Reverfion, and Eſtate tured 

doth not turn the Eftate of Pernel into a © 3 Right: 

Right, and conſequently doth not enforce 

him to any Entry to avoid the Fine: 


LL The 
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_ 5. Point, The Counteſs within five years after 


the Fine in the behalf of the Leſſee made 
Entry and Claim, and did the like with- 
1n five years after the Earl's death. 

And the Counteſs being heard upon 
the ſaid Points, none of them could be 
proved, nor could prove that Pernel ever 
ſealed a Counterpart of the faid Leaſe, or 
ever accepted of the faid Leaſe, or ever 
{o much as knew that ſaid Leaſe was made 
unto him, or that Permel ever had pol: 
ſeſſion of ſuch part of the Premiſes as 
were out of Leaſe, or that he or any for 
him made any Entry into the ſame, nor 
that he received or claimed by virtue of 
any Leaſe or Eſtate made to himſelf any 
any Rents of ſuch Lands contained in the 
faid Leaſe, as were demiſed to Under-Te- 
nants, but fuch as he received he received 
as Servant to the Earl. 

So upon the whole Matter their Lord- 
fhips declared the Points infiſted on by 

| the ſaid Counteſs to avoid the ſaid Fine, 
A ſleepirig and ſupport the ſaid Leaſe, were not made 
Leaſe the Leſ- out, and are of Opinion that the ſaid Leaſe 


ſeenotknow- yas a {keeping Leaſe, and that no Fruit} 


m_ K Or. or Uſe was made thereof, either before 
prog of the ſaid Fine or after, and is bound up 


d "p | . | 
wes Tg Doſſel. in Law by the ſaid Fine and Proclama- 


fion boung tion and Non-Claitm of Pezzzel, and can- 
by Fine and not be ſet on foot to avoid the Plaintitts 
Non-claim. Rent Charge, but the poſſeſſion which 

the 
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the Counteſs had of the ſaid Manour 

fince the death of the ſaid Earl and now 

hath, is by and under the ſaid Fine, and 

the Indenture leading the Uſe thereof di- 

reted by the Indenture of Uſes now 
produced, by which the ſame are limited 

to the ſaid Counteſs for Life in .Remain- 

der after the ſaid Earl for her Jointure 3 

and therefore the Plaintiff ought in E- Relief for. 4 
quity to be relieved, both for the ſaid Annuicy ang 
Annuity and Arrears, and decreed the Arrears, © 
ſame accordingly. 


Riganlt contra Clobery, 9 Car. r. fo. 730. 


HIS Cauſe being Matter of Account. 
was referred to Commiſlioners to 
determin, which they could not do with- 
out the Plaintiffs Attendance, it was pray-. 
ed that his Lordſhip would grant the 
Plaintiff liberty to x... the ſaid Com- 
miſſioners, .. . 
His Lorſhip conſidered that he cannot 
grant any other than Day Writs. Ic being 
reſolved by the Judyes that granting li: , 


| berty to Priſoners in Execution by. other A Priforics p 


Writs is againſt the Law ; but his Lord- in Execution 
ſhip is content he (þall from time to time ſhall have {g 
have ſuch and ſo many Day Writs as ſhall Tany Day. . 

be needful for his attendance on the Com- Writs 25 arg 


miſſjoners without paying any Fees, ei- KnarSs 


ther for making or ſealing of them. ithoners, 
F .: &# | Plomer 
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Plomer contra Dominam Plomer, 9g Car.r, 


fo. 457. 
On payment HE Plaintiff bringing 100 /. to 
#4 xd the pay to the Defendant one Mar- 
er garet Smith, the Defendants Daughter 


Pw ſnatcheth a. ſnatched 20 /. out of the 1co /, and went 
gw 1; way 201.the away therewith 3 the Defendant would 
17 Phainti ſhall 1nforce the Plaintiff to pay the faid 201, 
| {7/8 not be char- pretending ſo much due to her by the 
geable with Plaintiff. fo 
it till reco- This Court ſaw no Cauſe to charge the 
_ a2anlt plaintiff therewith, and for that the ſaid 
e Daughter 1 a2 
and an Jn. Defendant Margaret Smith liveth apart 
junion for from her Husband, and hath fo done for 
the Plaintiff many years, ayd will not anſwer the 
accordingly, Plaintifts Bill, This Court would not 
Baron and charge her Husband with the ſaid 20 /. 
Feme live a- jn regard of their living apart, but that 
—» ry the ſaid Margaret Smith ought to anſwer 
ee be the ſame; and ordered that the Defen- 
charged with dant Lady Plomer ſhall not take advan- 
his Wifes tage againſt the Plaintiff for the ſame; 
tortious ta- but expect till the Piaintiff can recover the 
king of Mo- ſame from the ſaid Margaret, whom the 
3 .. Plaintiftis to proſecute the ſaid Marga- 
cr Wite yet with Proceſs of Contempt for her 
ordered to E 
anſwer, or Afiwer, and granted the Plaintiff an In- 
Proceſs of jundtion againſt the Defendant, 


Contempt, 
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Lake 


T, 
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Lake contra Phillips, 9 Car. 1. fo. 135. | 


H E Defendants have pleaded the 

Priviledge of the Court of Exche- 
quer, and that they ought not in reſpect 
thereof to be drawa to anſwer the Plain- 
tiffs Bill in this Court, albeit the conſtant 
Preſidents of this Court were to the con- 
trary. 

This Court ordered the Defendants to 
ſhew Cauſe whby the Plea ſhould not be 
overruled. | 

The Defendants produced a Preſident 
in 16 or 17 Els. Nott contra Hutton, and 


the Lord Keeper declared he had hereto- 
fore ſeen that Preſident, but had allo ſeen 


very many Preſidents in this Court to the 
contrary 3 but however 1t were 1n point 


of Preſident, yet the Defendants Plea be- Plea; 


iog inſufficiently pleaded,thereforeand for 


_ that neither by Law nor by any Preſident 


any more than only one Plea is to be ad- 


mitted to the Juriſdition of a Court ; Juriſdicion, 


therefore in this Caſe the Plea being inſuffi- 
ciently pleaded the Defendant ought to 
anſwer 3 befides,this Suit at the exhibiting 
of the Bill was a joint Suit againſt Sir Nz- 
cholas Forteſcue, who for ought appearing, 


had no Priviledge in the Exchequer 5 and Priviledge, 


though Sir Nicholas Forteſcue being dead, 
yet when the Court was at the firſt duly 
| F 3 and 
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and lawfully poſleſt of the Plea, his 

Deach ought not to give any more Pri- 

viledge to the other Defendants to draw 

ea of Pri- the Cauſe from this ' Court than they 

the © = ſhould have had at the beginning, or 

ro draw While he lived 3 and therefore his Lord- 

a Cauſefrom {hip doth adjudge the Defendants Plea 

this Court to be inſufficient, and ordered the Defen- 

overruled, dants to make a diret Anſwer to the 
__ Plaintiffs Bill 1 in this Court, 


K ennedy contra Dominam F antore, 
9 Car. 1. fo. 193. 


HIS Caſe is upon a Plea and De- 
murrer ( vis. ) That the Plaintiff 
- his fieſt Bill pretending that Sir Fo. Ken- 
wedy his Brother had transferred his Right 
jn Equity touching the Lands in queſtion 
to him, and prayed Relief in Equity 
_ againſt Ferrers Goſſon and Johzſow, who 
ſold the faid Lands by virtue of the De- 
cree of this Court, and againſt Sir Peter 
Vanlore who purchaſcd the ſaid Lands, 
Which Bill in "0. 19 Jac. was diſmiſt : 
After which, Sir Jo. Kennedy being dead, 
and the Plaintiff inſiſted hicaſelf to be re- 
lieved, both by the faid Deed and as Heir 
and Adminiſtrator to his ſaid Brother, 
did 21 'Fac. exhibit his 'Bill againſt the 
. aid Sir Peter Panlore in his life time to be 
relieved for the ſaid Lands, or the Over- 


plus 
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plus of the Value thereof : To which 
Bill the ſaid Sir Petcr put in his Plea and 
Demurrer, ſetting forth the ſeveral Or- 
ders and Decrees touching the ſame, and 
the Purchaſe and Confideratioa by hin 
paid, being 10000 /. for a Reverſion de- 
pending upon the Life of the Lady Ewer, 
which Plea and Demurrep was reported 
inſufficient by a Maſter of this Court 


yet at arguing the ſame afterwards in this 


Court the ſaid Plea and Demurrer wag 
25 Feb. 22 Fac. adjudged ſufficient, and 
the Bill diſmiſt, and Diſmiſſion figned and 
inrolled, after which the ſaid Sir Peter by 
Deed 3 Car. conveyed the ſaid Lands ta 
the Defendant, the Lady YVanlore his Wife, 
during her Widowhood, and after to his 


| Children and Grandchildren , many of 


them Infants, and after died. After which 
the Plaintiff exhibited another Bill againſt 
the ſaid Lady Vaulore and Sir Edward 
Powel for the aforeſaid Lands, and alſo 
2 Mills, and 50 Acres of Meadow, which 
the Plaiatiff infiſts was not in Sir Peter 
Vanlore's Purchaſe made from Ferrers Gof- 


Jon and Johnſon , and allo for 2000 /. 


which the Plaintiff inſiſts thac the ſaid 
Sir Peter did not pay of his Purchaſe 
Mony which is ſtill in Sir Peter's Hands. 
To which Bill the ſaid Detendants plead- 
ed and demurred as aforeſaid, ard the 
Maſter again reported the ſame inſutfi. ;-2*, 

: F 4 je! 
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yet the Court again adjudged the fame 
ſufficient, and diſmiſt the Bill. | 
Since which the Plaintiff exhibited 
a new Bill againſt the Defendants, and 
the Children and Grandchildren of the 
ſaid Sir - Peter for the ſaid Lands, Mills, 
Meadow, and the 2000 ]. To which 
they pleaded as before ; and the Maſter 
reported the ſame inſufficient, and there- 
upon the Cauſe was debated and heard at | 
large 3 and the firſt day of June an Or- 
der was made reciting the whole Sub- 
ſtance and Progreſs of all the Buſineſs and 
Proceedipgs in this Court touching the 
ſaid Lands at Tawbridge as well in the 
time of the now Lord Keeper as in the 
times of his Lordſhips Predeceſlors, the 
Lord El/zore, Lord Verulam, and the 
Lord Biſhop of Lincoln, by which it was 
then ordered, that the Plaintiff ſhould 
by the firſt day of the laſt Term produce 
+ Preſidents where this Court hath here- 
tofore given Relief for Matters in Equity 
mentioned in Orders before any judicial 
Order and Decree made for Recovery 
thereof ; and alſo to ſearch whether the 
| Pecree fen- Decree mentioned in the ſaid Order were 
. edand in-- ſigned and inrolled, and ſhew what Mat- 
Folled, ter he could for maintaining this Bill. 
The main Points now infiſted on by 
_ the Plaintiff to maintain his Bill were, 
That Sir Peter Vanlore was no Party ” 
the 
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the Suit between Sir Jo. Kennedy and the 
Feoffee, and that Sir Peter came 1n and 
purchaſed penderte lite,and that the Lands 
were not ſold at a full Value as they were 
then worth at the time of the Sale, and 
that the ſaid Lord El/mrore was not ac- 
quainted with the Purchaſors according 
to the intention of the former Orders; 
and that the Decree whereupon the ſaid 
Sile was grounded was after reverſed ; 
and that upon a hearing before the late 
Lord Chancellor Bacor:, being then af- 
| ſiſted by the Lord Chief Juſtice of the 


| Common Pleas and Mr. Juſtice Dodderidge, Decrees cons 
the Court was of Qpinion, that Sir Peter 2?" 
ſhould have his Mony again, but not the 


whole benefit of his Bargain; and there- 
fore it was then decreed, that Sir Johz 
Kennedy (hould pay as well the ſaid 
I00007. Purchaſe Mony, as alſo ſa much 
as Sir Peter paid to the ſaid Lady Ewer 
for the poſſeſhon with Intereſt within a 
| year following, or elſe the Lands were 
| decreed to the faid FVanlore, which De- 
cree nat being drawn up and inrolled 
a Commiſhon was ordered to 1ſſue to 
ſurvey the ſaid Lands, and Sir Peter 
to be paid what he was out of purſe 
with Intereſt, either by ſome part of 
the Lands or Mony. And the Plain- 
fiff alſo infiſted that the ſaid Lands were 

worth 
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worth 1200 per annum, and that Sir Petep 
| paid but 10000 /. for the fame, and ma- 
ny other reaſons were offered by the 
Plaintiff for maintainance of the ſaid Bill, 
But bis Lordibip having heard the Mat- 
ter debated at large, and advifedly con- 
fidered of the Orders which were made 
in the times of his Predeceſſors, doth find 
that becauſe the Lord El/zore,who decreed 
the Lands to be fold, did by his Order 
proyide that his Lordſhip ſhould be made 
acquainted with the Sale and Purchaſors, 
that the Lands might nat be fold at 
an under value, and becaufe there is 20 
notice made appear, therefore it is al- 
ledged that the Purchaſors came in per- 
dente lite, whereas by Order of 4 Der, 
13 Jac. that becauſe the Order for Sale 
of the Lands was not an abſolute Order 
and Decree, the Purchafors would not 
deal, and then the Lord El/zore made the 
ſaid Order an abſolute Decree, and there- 
upon the ſaid Lands were ſold to the faid 
Sir Peter, upon which his Lordſhip con 
ceiveth that the Lord Elſxrore took no- 
tice of the Sale and Purchaſors. And 
this Court finds that the Lord Bacon un- 
 dertook the Cauſe as an Arbitrator only 
and awarded Sir Jo. Kennedy to pay Sit 
Peter 17000 l. or elſe Sir Peter to enjoy 
the ſaid Lands 3 which Arbitrament not 


« 46 


taking by Sir John Kennedy the Matter 
. . al 
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was heard in'open Court again, and the 
Lord Bacon being afliſted with the Judges 
aforeſaid, it was decreed that Sir Fo. Kenne- 
dy ſbould pay to Sir Peter Vanlore hisMony 


| with Intereſt in a year, or elſe the Eſtate 


of Sir Peter was thereby decreed 3 which 

Decree Sir Jo. Kennedy did not draw up 

nor inrol,and the faid Sir Peter conceived 

he had no Cauſe to do it, and this Court 

finds by the Qrder of 23 Jar. 17 Jac. by 

which Sir Peter was to take a Proportion 

of Land for his Mony upon a Survey tg 

be taken was made by the ſaid Lord Ba- 

con: alone without conſultation had with 

the Judges, who aſliſted his Lorſhip for- p,,, ... 
merly, and was repugnant to the Decree pypnant tox 


.made by the Court, affiſted as aforeſaid, former De- 


without a Bill of Review : And fo this cree without 


| Court ſees no Cauſe why the faid latter 2 Bill of Re- 


Order ſhould be any ways binding. Ts 
' This Court therefore in regard of the 
Decrees and Diſmiſſions aforeſaid, and in 
regard the Defendants claim under Sir Pet. 
Vanlore, and have had ſa long Poſleſfion 
and he claimed as a Purchaſor for va- 
Juable Conſiderations by the Decrees of 
this Court, and his Eſtate eſtabliſhed by 


ſo many Decrees as aforeſaid. And for A Purchaſer 


that the Mills and 50 Acres of Meadow ROY 


which” the Plaintiff claims, pretending ,. 
they are comprized in the general Words 
of the original Conveyance under _ 

F La No CO , : : Se ; ' the 
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the Plaintiff claimeth, it ſufficiently ap- 
pears that the ſame were not compriſed 
3 in the ſaid Plaintiffs Conveyance ; but 
18 were conveyed upon a ſecond Purchaſe 

i. thereof, made by Sir Peter of the Lady 

Hunſdon for valuable Conſiderations, and 

for the main Purchaſe the ſame was but 

A Purchaſer a Reverſion depending upon a Contin- 
of a Rever- cency ; and if the Lady Ewer had lived, 
fron ſhall not 1. by courſe of Nature ſhe might, the 


—_— ſaid V, anlore had had a. very dear Bar- 


ny with In- gain 3 and beſides, this Court doth con- 
tereſt, if the ceive that it ſtands with the Rule of Ju- 
Lite die,not- ſtice, that if Lands be bought in Rever- 
withſtanding fion expeRant upon death, and the Te- 
= my nant for Life die, a Purchaſor by the 
Py 7297 Decree of this Court, after ſuch Proceed- 
10gs as aforeſaid, ſhall not then be drawn 
to take his Mony again with Intereſt. 
notwithſtanding the pretence of perdente 

Payment of /zte 3 and that this Suit 1s not well brought: 
Mony barred And as for the 2000 L. if it were not paid 
by the Sta- by Sir Peter to the ſaid Ferrers, 8c. it 


tute of Li- - 1 
a © barred by the Statute of Limitation, 


py Marſh contra Kirby, 10 Car. 1. fo. 253. 


"HAT FJulizs Marſh deceaſed by his 
Will deviſed the Rents, Iflues and 

Profits of all his Meſſuages during his 

Intereſt therein to his Wife for Life, and 

1} ſhe died before the Expiration of = 
| al 


- 
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{aid Intereſt then the ſame to come a- 
mongſt all his Children equally, and that 

his Wife ſhould not ſell. And the ſaid 
Teſtator conceiving his Wife to be with 
Child, deviſed to the Child, ſhe then 
went with, a Leaſe of two Houſes, and 
ordered a Motety of the Profits thereof 

to be put out by the Overſeers of his 
Will as a Stock for the benefit of ſuch 
Child,and theother Moiety for her Main- 
tenance till Age or Marriage. And by his Will. 
Will farther declared, that if all his Chil- 
dren ſhould die before Marriage or Age 
of 21 years, then the Premiſes deviſed to 
his Children ſhould remain to Brothers 


A Child not 
born at the 
Teſiators 


| and Siſters Children 3 and that four of q..q4, that 
| the Teſtators Children died before Mar- have the 
. riage or the Ape of 21 years. And Alzce Profits of 


who was not born at the time of the Te- Lands by the 


|| ſtators Death is only living. Devile. 


This Court on reading the Will doth 
conceive that the collateral line have no- 
thing to do with = Eſtate of the Teſta- 
tor during the Life of the ſaid Alice the 
Daughter,and diſmiſſed the Plaintitts Bill. 


Like cont. Lake, 10 Car. 1. fo. 246. 


HIS Caſe is touching a double Por- Double POr- 
tion. This Court conceived the tion. 
5001, was included in the Will , though 


Coles 


_ Charged by Deed on Lands, 
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Bond. 


Antiquity. 
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Coles cont. Emerſon, Io Car. i. fo, t70, 


"HE Bill is againſt, a Bond of 601. 

entred into in A770 1612. to pay 

30 |, at 9 daysend, which was never ſued 

till now, althongh the Defendant was al- 

ways neceffitous, and a Prifoner, and the 
Plaintiff a raan of worth. 


This Court conceived the ſaid Mony: 


to be ſatisfied, it not being demanded in 


22 years, and decre2d the Bond to be de- 


livered up to be cancelled. 
Carpenter cont, Tucker, 10 Car, 1. f0.228. 


HIS Caſe is touching a Bond of 
100. entred into 9 Jac. to Charles 

Tucker deceaſed, which is 22 years ſince, 
whick Bond was left in the hands of one 
Arpwood, as a void Bond, the Mony there- 
by payable being long fince ſatisfied, as 
the Plaintiff infiſts 3 foraſmuch as the ſaid 
Bond is of ſuch Antiquity, .and the De- 


fendant Tuckers Father, the Obligee,lived 


till about 7 or 8years paſt, and never de: 


manded the Mony, nor had any Intereſt | 


therefore, and the Bond is but Jately come 
to the Defendant Tickers hands, who is 
his Fathers Executor. . 2. 
\. This Court doth conceive that the ſaid 
Bond hath' been ſatisfied, and Gy” 
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 eithet-in Equity or good Conſcience, af- Bond anci- 
ter ſo long time, to be put in Suit againſt ent, and no 
the Plaintiff, and decreed the ſame to be Tony de- 
cancelled, and if Judgment entred there- manded or 
on, the ſame to be vacated. herd 
| cancelled, 
Domina Sazzl cont. Savil, io Car.1. fo. 45. 


HE Bill is to diſcover the perſonal 
Eſtate of Sir Henry Savil, deceaſed, O—_ 

late Husband of the Plaintiff Dame Ma- the perſonal 
r7, and to have her Moity of the ſame, Etiate of one 
according to the Cuſtom of the Province dying with- 
of York, It is obſerved, that when any 12 that Ero- 
one living or dying within the ſaid Pro- V6 
vince, hath a Wife and no Child at his 
death, being poſſeſſed of a perſonal Eſtate 
of Goods, are to be equally divided into 
two parts, the one part whereof to the 
party dying without Iflue, and the other 
part to his Wife, over and above her 
Jewels and wearing Apparel z and the 
Plaintiff alſo prayeth relief againſt an A(- 
fignment of certain Mortgaged Lands, 
unduly gotten from her Husband alittle 
before his death. 

The Lord Keeper after deliberate hear- 
1ng of the matter and proofs, took time 
to adviſe touching the Cuſtom, and heard 
the Counſel ſeveral times, and having ta- 
ken all the particulars of the Cauſe into 


conlideration, and findingthe demands -= 
E 


intereſt paid 
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| be great on both ſides, and the parties 


wholly ſubmitting the ſame to his Lord- 


| ſhip, his Lordſhip decreed that the ſaid 


Defendant John Savil ſhall pay to the 
Plaintiff the ſum of goo /. in full fatiſ: 
faction of all demands upon the ſaid Bill. 
Vide a late Statute 4 William and Mary, 
this Cuſtom altered. _ 


Revet cont. Rowe, 10 Car. t. fo. 405. 


HE Suit is to be relieved touching 

the Evidences of certain Houles 
and Lands in” Tottenham and Felixtown, 
the moiety of the rents and profits of a 
Houſe in St. Bartholomews, and the ſum of 


1300 /. and the profits thereof, and other 


things. - 


The Caſe is, That Sir Joh» Haywood 


being ſeized in Fee of certain Houlſcs and 
Lands in Totterhamr, fetled the fatne on his 
Daughter Mary and the Heirs of her Bo- 
dy, and for default of ſuch Iflue, the 
remainder to him the ſaid Sir John Hay- 
wood ;, that the ſaid Mary his Daughter 
Married with the Defendant Sir Nzcholas 


Rowe, and had 1flue by him Mary her 


Daughter, and dyed, which ſaid Mary 
the Grand Daughter to Sir John Haywood 
dyed without iſſue, and ſo the ſaid Lands 
in Tottenham do belong to the Defendant 
Sir Nicholas Rowe (as Tenant by the 
. Curteſe 
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Curtefie of England ) 
Jo. Hayward being ſcized of the Reverſion 


of the ſaid Lands and Houſes in Totter- 
ham 1n Fee to him and his Heirs, by Will 


deviſed the fame (1f his Grandchild dyed 


without Iftne ) to his Wife during her 
life in cafe ſhe ſhould be alive after the 
Curteſte determined ; and that after her 
deceaſle, or if (he ſhould not then be 
Jiving, then to the Plaintiff being his only 
Siſters Eldeft Son, and to the Heirs of his 
Body, And deviſed his Lands in Felix- 
town in Com.Eſſex both Fee and Copyhold, 
to his Wife for Life, and after to the ſaid 
Mary his Grandchild and the Heirs of her 
Body 3 but if ſhe ſhould die without Heirs 
of her Body, then the fare to tne Plain- 
tift and to the Heirs of his Body, and 
ſurrendered the ſaid Copybold to the uſe 


of his Will 3 and the faid Sir Jo. Hay- Will, 


ward being pofleſt of a Leaſe of a Houſe in 
Great St. Bartholemews deviſed the ſame to 
his ſaid Grandchild Mary,in caſe ſhe ſhould 
be then living at the time of his deceaſe 
otherwiſe he gave the ſame to the De- 
fendant Hanchet,whom he made ſole Exe- 
cutor, with Proviſo in caſe his Grandchild 
ſhould be living at the time of the ſaid 
Sir John's deceafe, that then his Executor 
ſhould account to the ſaid Grandchild for 
the Profits and Rents of the ſaid Houſe 
38 to one Moiety of _ ſame at the Ag 

of 


and the faid Sir 
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of 21 Years or Marriage, and the faid 
Hanchet to retain the other Moiety to 
himſelf; and the ſaid Sir Jo.having a Mort- 
gage of 13co l.upon ſome Lands in Kentiſh 
Town, deſired in his Will that his Execu- 
tor ſhould purchaſe the ſame out of the 
reſidue of his Eſtate, and then did give 
the ſame to his ſaid Grandchild and the 
Heirs of her Body, and thereby alſo de- 
fidered his Executor to apply the Profits 
thereof to the performance of his Will 
and the benefit of his faid Grandchild,and 
account to her for the {ame at the Age of 
21 or Marriage, retaining 20 /. per ann. 
for his pains therein ; and if his faid 
Grandchild . Mary died without Heirs of 
her Body, then he deviſed the fame to the 
Plaintiff and the Heirs of his Body, and 
the Account thereof to be made to him 
the (aid Plaintiff or his Heirs, but in caſe 
the ſaid Purchaſe ſhould not be made, 


then his Executor ſhould take the faid- 


1300 1, and apply the ſame for the benefit 
of the ſaid Grandchild, and be account- 
able to her for it at the Age of 21 or 
Marriage, reckoning himſelf 20 Mark per 
annum tor his pains,and if ſhe died before 
Marriage, then he deviled the ſaid Mony 


and Profits to fuch uſes as in his Will, and 


gave all his Books, and a Moiety of the 
relidue of his Goods and Chattels and 
Debts to his ſaid Grandchild in caſe ſhe 

| ſhould 
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ſhould be married, and the other Moiety 


to the Plaintiff, and ſoon after the faid 
Sir Fo. Hayward died, and the ſaid Hanches 
his Executor poſſeſt himſelf of the (aid 
1300 {as alſo of the Books and other Per- 
ſonal Eſtate of Sir John's. Since which 
time the ſaid Mary the Grandchild died 
before her Marriage or 21 years of Ape, 


by reaſon whereof and of the ſaid Will. 


the Plaintiff claimeth the Deeds and Wri- 
tings of Tottenham and Felixtown, as alſo 
the Moiety of the Rents and Profits of 
the Houſe 1n St. Barthokemews which ought 
to have been accounted for to the ſaid 
Grandchild, and alſo the 1300 /. on the 
Mortgage and the Profits thereof, as alſo 
the Books and Moiety of the Reſidue of 
the other Goods, Chattels and Debts. 
This Court afliſted with Judges on per- 


uſal and due Conſideration had of the cqupruci- 
{.1d Will are clear of Opinion, that 1300 /. on of a With 


and the Profits thereof ſince the death of 
the ſaid Grandchild, as alſo the Books 
and Refidue of the Goods, Chattels and 
Debts of the faid Sir Jo. Hayward do in 
Right and Equity according to the faid 
Will belong to the Plaintiff, and that the 
Leaſe of the Houſe of St. Bartholemews 
belongs to the Defendant Harchet the Ex- 


ecutor, and decreed accordingly, 
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Nott contra Smithies, 10 Car, I. f,402. 


Rarionabil: H E Suit 1s to have proportionable 
Parte. part of a Leafe, and the profits 
Cuſtom of thereof according to the Cuſtom of the 
London good City of London, the which the Teſtator 
againſt a FPFdward Sewſter the Plaintiffs Father by 
Deed of , bis Will hath direfted the Defendants 
_ "hp * Smithies his Executors to convey the ſame 
af wil, to the Defendants George and Edward 
| GSewſlter his Sons. 

This Court on reading the Deed made 
to the ſaid Executor whereby it appear'd 
'4t was in Truſt to the uſe of the laſt Will 
of the ſaid Teſtator, declared that the 
ſaid Decd of Truſt made to the ſaid Ex-. 
ECutor 1s contrary to and againſt the Cu- 
ſtom of Londoz, and that the Plaintifi 
Eliz. being Daughter,ought according to 
the Cuſtom to have her part of the ſaid 

Leaſe and profits thereof. 


Scott contra Wray, 10 Car. t. fo. 348. 


HE Parties in this Cauſe d1d refer 

the differences between them to 
Arbitrators, who made their Award, by 
which Award it was awarded, that Ro- 
ger Whitty ſhould have ſuch and: ſuch 
Lands 3 and it was provided by . the faid 
Award, that if any doubts aroſe the Ar- 
; bitrators 


wW foo 3 «© << WW my 
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britrators to interpret and expound the 
ſame. That the Defendant Wray found a 
defe@ in the ſaid Award (viz.) that the 


ſaid Roger Whittey ſhould have the ſaid 
Lands, and not that the faid Roger Whittey 
and his Heirs ſhould have the ſaid Lands; 
ſo 1t was inſiſted that the ſaid Roger had 
but an Eſtate for Life, whereupon three 
of the four Arbritrators only living, by 
a writing under their Hands and Seals 
did declare they meant the Lands to the 
ſaid Roger and his Heirs for ever, and 
that the Word ( Heirs) was left out by 


a miſtake 3 that the ſaid Roger being in 


poſſeſſion of the ſaid Lands conveyed 
the ſame to the Plaintiff Scor and his 
Heirs, 

The Defendant claiming by the old 
Deed of Entail ſeeks to evict the Plaia- 
tiff out of the Premiles. 

This Court upon the peruſal of the ſaid 
Award and Explanation thereof, and of 
the Depoſitions of two of the ſaid Are 
bitrators, who are all that are living, 
who depoſe that it was intended that the 
ſaid Roger and his Heirs for ever ſhould 
have the Land, conſidering that the A- 
ward was long ſince made and executed 
on both parts. And his Lordſhip cal- 
ling to his Aſſiſtance Mr. Juſtice Cr00k 
and Mr. Juſtice Crawley, two reverend 


Judges, took their Opinion touching the 
G 3 Poinz 
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A defe&ive Point in queſtion for decreeing the ſaid 


Award as to Award and Explanation thereupon 3 the 
Lands made grhjtrament being voluntary and with- 
good, and gut the direCtion of this Court, but exe- 
ecreed a Fee G4 11 | f Ovi- 
though there cuted on both fides, are all clear of Opt 
wanted the Nion, that this Court ought in point of 
Word Heirs Juſtice and Equity to ratifie and confirm 
in the A- the ſame by Decree accordingly, and that 
ward. the Plaintiff Scott arid his Heirs do enjoy 
the ſaid Lands againſt the Defendants, 
and all claiming, &c. according to the 


faid Award and Explanation as aforeſaid. 


Byat cont. Pickering, 10 Car.I. & 767. 


YurisdiQtion IHS Court declared the Priviledge 
of Cam- of the Univerſity of Cambridge 
bridge main- ought to be maintained, and not to be 
fained, infringed by this Court. 


Bates contra Micklethawit, 10 Car. 1. 
fo. 869. 


'HAT Dr. Bates by his Will ap- 

pointed that his Eſtate being 2500 /, 
be divided into two parts, and be- 
queathed one half thereof to the Plain- 
tiff and the other to the Plaintiffs Son 
an Infant, out of which Eſtate 700 /. 
was in Bonds taken in the ſaid Infants 
Name. 


Wil. 
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The Queſtion is, Whether the ſaid Bonds taken _ 


Mony in the Infants Name, as aforeſaid, in a Deviſces 
ſhall be accounted part of the Teſtatoys —_— ne 
Perſonal Eſtate diſpoſed of by his Will, © EE” 
: 2g -- . of the te 

This Court is of Opinian, that it 18 g.,,,c Egate 
part of the Perſonal Eſtate, and to be gifpoſed by 


divided as aforeſaid. his Will, and 
to be divided 
Arrundel cont. Trevillian, 10 Car, 1. accordinglys 
fo. 402. | 


HAT the Plaintiff did enter in- 
toa Bond or Bill of 100. to the Mar- 
Defendant, formerly promiſed by the ae de 


Plaintiff to the Defendant for effecting to be cancel- | 


a Marriage between the Plaintiff and Ez. led, 
his now Wife, which was efteCted accor- 
dingly. 

But this Court utterly diſliking the 
Conſideration, whereupon the Bill was 
given, the —_— of dangerous Con- 
ſequence in Prefidents. Upon readin o 
Prefidencs wherein this Cons had _— FR 
Relief in the like Caſes againſt Bonds of 
that Nature, and taking notice of other 
Prefidents of the like Nature, thought 
it not fit to give any Countenance unto 
Spec alties entred into upon ſuch Con- 
_— and decreed the ſaid Bill to be can- 
celled, 
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Geofrey contra Thorn, to Car. 1. f.590. 


Bond of 3ool. penalty without a 

+——2m%" Ii { \ Condition, —_—_ into by the Plain- 

ſued, decreed tiff to the Defendant, to fave the Defen- 

tO be can- dant harmleſs againſt a Bond of 200 J. 

celled. the ſaid Bond being 23 years old, and not 
ſued in that time, decreed to be delivered 
up to be cancelled, 


Blackwel contra Redman, 10 Car. x. 
fo. 609, 


HAT the Plaintiff being a Linnen- 

Draper was by the Defendant drawn 
to play at Dice at the Houſe of the 
Defendant Axie/, and that the Defen- 
dant Buller having won about 50. of 
the Plaintiff, which was done by falſe 
Dice brought thither by the Defendant 
Redman ; the Defendant Redman did 
lend to the Plaintiff ſeveral] Sums of 
Mony amounting 1n all to 40 /. which 
the ſaid Buller likewiſe won from the 
Plaintiff: The Defendant Redmar inſiſts 
that he did difiſwade the Plaintiff from 
playing after he had loſt the faid 501. 
and was unwilling to lend him any Mony ; 
yet the Plaintiff importun'd him, who 
after that, gave a Bill under his Hand for 
the Payment thereof in few days, and 


yet 
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yet afterwards got the ſaid Bill away from 
the Defendant, and that the ſame Mony 
lent to the Plaintifi was Mony paid by the 
2 ſaid Buller unto the Plaintiff for a Debt 
- | due unto him from Byller. Yet it ap- 
- | pearing, that the ſaid ſeveral Sums ſo 
4 lent to the Plaintiff by the Defendant 
t | Redman was but the fame Mony which 
4 the ſaid Bul/er had formerly ſo won of 
the Plaintiff, and lent divers times over 
by the ſaid Redman for the ſaid Buller , 
and all gntten again by the ſaid Bu/er 
and it did not appear that the ſaid Byl- 
ker was really indebted to the faid Red- 
x 72741 1N any Sum, nor that he did ever re- 
n | cover or had Satisfaction for, the faid 40 /. 
6 from Redman. 


1- "This Court was of Opinion that the A perpetual 
Ff | faid Monies were unduly gotten from Injunction 

fo the Plaintiff who can have no remedy againſt one 
t | at Law for the ſame againſt Buller, he that fucd for 


4 | being beyond Seas: And this Court de- _ undv- 
f || creed a perpetual Injunction againſt Red- }} 
h man's Proceedings for the 40 /, and that 
e || the Plaintiff ſhall be diſcharged from the 
bs ſaid Action for the 407. and of the faid 


n 40 l. 


won at 
Dice, 


Dominue 
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Dominus Arundel contra Arundel, 
10 Car. 1. fo. 668. 


Witneſs examined for the Plaintiff, 
and was to be croſs examined for 
the Defendant , but before he could be 
croſs examined died, yet this Court or- 
dered his Depoſitions to ſtand. 


h | | | Caldwel contra Wheat, 10 Car. 1. 
1 fo. 319, 328, 400. 


HAT the Plaintiff became bound 
| to one Critchlow in a Recognizance 
1 of 600 |. for the Payment of 3oo /. upon 
'u which the ſaid Critchlow took forth a Le- 
vars Facias direfted to the Sheriff of 
Middleſex to levy the ſaid Debt upon the 

Lands and Goods of the ſaid Plaintiff; 
whereupon the Sheriff return'd they had 

., no Landsnor Goods, and after Critchlow 
roo died, and the Defendants being Execu- 
cator upon a fOrs without ſuing forth any Scire Fac. 
Judgment upon the ſaid Judgment, took forth Exe- 
{|  recoveredin cution direced to the Sheriffs of Londoz, 
| the Teſtators and the Plaintiff was taken in Execution 
[| Life time jn Lozdor, and is a Priſoner in the Fleet 


þ1 _ upon the ſame; therefore the faid Exe- 
j Fe. cution being illegally gotten, and the 
| 


Plaintiff wrongfully impriſoned, 


It 


t 
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[t was prayed that a S»perſedeas may be 
awarded to the Warden of the Fleet for 
the inlarging of the - Plaintiff. 

This Court referred it to. the Judges This Court 
for their Opinion, what in Caſe of this granted a 
Nature , this Court may do in Law ALL 
touching the granting of a S#perſedeas to row ap is 
the Warden of the Fleet for 1nlarging x1. «© gif. 
the Plaintifi. charpe the 

The Judges are of Opinion that the Priſoners, 
Execution taken forth by the Defendant 
againſt the Plaintiff upon the Recogni- 
zance doth appear to be erroneous by the 
Record, in regard no Scire Fac. has been 


taken forth by the Defendant 3 and there- 


tore according to the Proceedings of 0- 
ther Courts of Juſtice a Szperſedeas may 
be granted to diſcharge the ſaid Executi- 
on, which according to the ſaid Judges 
Opinion this Court granted accordingly 
for diſcharge of the ſaid Execution, 


Villa de Market Rinſer cont. Brownlow, 
It Car. I. fo. 482. 


F*HAT a Decree upon the Statute 
of Charitable Uſes being made for 

the Town of Rzzſez, and the Defendant 
poſſeſſing ſome part of the Lands which 
1s liable to the Payment of the Mony de- 
creed. The Defendant inſiſts to pay but 
his proportion of the Mony, there being 
©. yy nm_S 
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ſeveral other perſons that have Lands in 
their Occupations chargeable with the 
ſaid Charitable Uſe, yet the Plaintiff lays 
the whole Decree upon the Defendants 
Lands. | 

This Court declared that a Decree be- 


Decree on. - ig made on the behalf of the ſaid Town, 
Uſes to a the Town may lay the whole upon any 


Town. The one they ſhall find lyable to the payment 
Town may thereof; and that the Defendant muſt 
pay the whole Mony decreed 3 which 
hat is lyabl . examin in whoſe poſſeſſion any of the 
to payment, Lands liable and chargeable with the Mo- 
and he ſhall By decreed, and the Commiſtioners to ap- 
have remedy portion each Parties payment with ſuch 
to apportion proportionable part of the Charges the 
each parties Jefendant hath been put to. 


payment 

which are 

alſo lyable. Alisbury contra Troyughtor, 11 Car, 1. 
fo. 23,37, 46. 

Diſcharged HE Defendant was arreſted at the 


from Arreſts Plaineiffs Suit as he came about put- 
being done ting in his Anſwer, and impriſoned, and 
as he came after ſeveral other Actions charged upon 
to put in his him, were all diſcharged, it being done 
Aniwer. ;2 breach of the Priviledge of this Court. 


- Bidtaks 
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Bidlake contra Dominum Armndel, 
' I1 Car. 1. fo. 349, 


HAT Mathew Arundel ſeized of 
the Reory of Lodiſwel to Eliz. 


demifed the ſame to Philip Sture Grand- 


father of the Plaintiff, and Azchard Stare 
the Plaintifts Father for their Lives, Re- 
mainder to Grace Sturxe, afterwards Wife 
to William Newton, for her Life, at the 
Rent of 14/. per auzum and 34 Eljz. for 
600 |. the ſaid Arundel abſolutely ſold all 
the ſaid Premiſes to the ſaid Richard Stare 


_ and his Heirs with a Warrant againſt him . 


and his Heirs; and 31 Far. 34 Eliz. the 
ſaid Arundel entred into a Recognizance 
of 1000 I. for quiet Enjoyment ; and af- 
terwards Rich. Stare received the Rents 
and was the reputed Owner thereof, and 
the Inheritance deſcended to Philip Sture 


his Son, but the Freehold reſted in the 


ſaid William Newtoz in Right of Grace 
his Wife, and they entred and paid the 
Rent for divers years to the ſaid Phzlip 
until he died, and after his death the 
Rent was paid to the Plaintifi till the 
ſaid Grace died 3 upon whoſe death the 
Defendant, the Lord Arundel, entred in- 
to the Premiſes on the pretence of an En- 
tatl on Sir Mathew Arundel and his Heirs 


Males by the Gift of Queen Mary, the 
| Rever- 
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Reverſion remaining in the Crown, and 
thereby would avoid the ſaid Convey- 
ance, by which means the ſaid Recogni- 
Zzance became forfeited, the ſaid Rent of 
141. not being paid ſince the payment of 
6001, and Sir Mathew Arundel having ſold 
divers Lands fubjed to the ſaid Recogni- 
zance, made Leaſes in Truſt to ſecure 
againſt the ſaid Recogniſance, and yet 
notwithſtanding the ſaid Intail the De- 
fendant offers to pay what Mony ſhe can 
prove due to her, or can make appear 
was duly paid by the faid Richard Sture 
to the Defendants Father, as this Court 
fhall adjudge, without infiſting upon whe- 
ther Aſſets deſcended to him from his Fa- 
ther or no; but to confirm the Plaintiffs 
Eſtate in the Premiſes, the Defendant 
refuſed, having made a Leaſe of the Pre- 
miſes for three Lives, and ſo it is not in 
bis Power. 

This Court declated the ſaid 600 /. was 
paid above 40 years fince, and the ſame 


Mony pre- 1s expreſt in the Indenture, and after fo 
ſumed after long time it is not to be expected that 


40 yeatrs. 


precife Proof ſhould be made of the 
Payment thereof, but it is to be preſumed 
it was a good Payment. This Court far- 
ther declaring,that as this Caſe now ſtands, 
this Court cannot order the ſaid Premiſes 
to be fetled with the Plaintiff, nor the 
Value thereof; netther can the Court go 
beyond 
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beyond the Penalty of the ſaid Recog- 
—_ P . _ 

But this Court took time to conſider - 
farther on the Caſe, and now again de- = c_ 
clared the Caſe to be very hard on the relieve be- 
Plaintiffs part 3 yet beyond the penalty of yond the Pe- 
the Recognizance this Court could not Palty of a 
20, but wiſhed the Plaintiff to he _——— 
competent Sum, which the Plaintiff con- 
horn to, his Lord(hips Decree for a final pet — 
end of this Cauſe, was that the Defens nant. 
dant ſhould pay the Plaintiff 850 L. in full 
diſcharge of the Recognizance, and of the 
Plaintiffs Claim to the Premiſes. 


Feltham cont. Davy, 11 Car, 1. fo. 519. 


HIS Court 1s of Opinion that the Proof 
Plaintiff having made no Proof of 
the Agreement 1n queſtion, that the De- 
fendants Anſwer muſt be taken, and ſo 
diſmiſt the Bill. 


Pope cont. Day, 11 Car. 1.fo. 38, 40. 


HE Plaintiff lets the Defendant a pq of Co- 
Leaſe at 4 L per annum Rent, and venants ſued 


| toenter upon default of Payment of the againſt the 


Rent in 20 days; the Plaintiff gives a Leflor, the 


Bond for the Defendants quiet enjoyment Leſſor is re- 


lieved in E- 


of the Premiſes, and performing of the *: 
quity. 


Covenants 3 the Defendant fails in the 
payment 


Chancery 
Decrees a 
moderate 
Fine cer- 
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payment of his Rent; the Plaintiff en- 
ters, and the Defendant ſues the Bond 
and gets Judgment, and takes the Plain- 
tiffs Surety in Execution, who pays the 
Defendant 21 7. 

This Court ordered the Defendant to 
repay the ſaid 21 /. tothe Plaintiff. 


Popham cont. Lancaſter, 12 Car. 1. f.477. 


= HE Defendants being Tenants 
of the Manour of Newby in the 
County of Weſtmorland held of the Plain- 
tiff, complain that the Steward of the 
ſaid Manour ſets too high a Rate on their 
Lands and Tenements,and inſiſts that their 
Fines ought to be aſlcf{ie{led according to 
the ancient Rent after ſuch proportion as 
had been uſed, as the Lord and Tenants 
could agree, and ſubmits to this honoura- 
ble Court for their Fines. 

This Court finding there hath been a 
Variation of the Fines, ſo as the ſame 
were not certain, and upon peruſal of 
Preſidents by the Defendants produced, 


tain between and eſpecially the Cafe between Middletor: 


the Lord and 
Fis Tenant. 


and Fackson, 5 Car. 1, before mentioned, 
decreed, that an improved years Value in 
a moderate way ſhall be given and ac- 
cepted from the Tenant to the Lord for a 
Fine. 


Porter 


'r 
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Porter cont. Emery; 12 Car. 1. fo. 475. 


HAT Thomas Brett 7 Jac. being ſct- 

zed 1n Fee Tail of che Farm called 
Pkelow, Mortgaged rhe fame to The. Eme- 
ry, Father of the IZetcndant for 3col. 
g Feb. 8 Jac. the ſaid Premiſles being then 
in Leaſe to one Sacked; the ſaid Brett 
granted the Premiſics ro Edward Emery 
and his Heirs, Brother of the faid Thoxas, 
1m truſt for the ſaid Thomas, and the ſaid 
Brett did thereby Covenant at all times 
then after, to make farther Aſlurance 
unto the ſaid Edward Emery his Heirs and 
Aihgns, which Aſſurance was made with 
intent that the ſaid Edward ſhould imme- 
diately after Re-convey the ſaid Premitles 
to the faid brett and his Heirs, upon con- 
dition that if the faid Brett or his Heirs 
or Aſhgns, ſhould nor pay the ſaid Zool. 
and Incereſt at the time prefixed, then the 
faid Edward might re-enter, and that the 
Io of Feb. being the next day after, the 
ſaid Edward ſealed a Re-conveyance unto 
the ſaid Brett, with a Covenant thereto; 
That it the faid Brett or his Heirs or 
Aiigns did pay the ſaid 3oo J. and In- 
tereſt, according to the ſaid Condition, 
that then the ſaid Edward ſhould quit the 
Premiſles. And 10 Eaſter Term following 
Brett ſuffeced a Recovery, and the ſaid 
: | FH Brett 


Mortgage by 
way of Con- 
veyance and 
Re-convey= 
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Brett after the ſaid Conveyances ſo made 
and Re-conveyed , received the Rents; 
and about 13 Fac. Brett dyed, and by 
Will bequeathed the Premifſſes to the 
Plaintiff and his Heirs, and deſired the ſaid 
Thomas Emery to Releaſe the ſaid Mort- 
gage, the Plaintiff paying him what Mony 
was due ; and the ſaid Edward Emery alſo 
dyed, and his Eſtate deſcended unto the 
ſaid Thomas Emery, who alſo dyed, and 
the Defendant claimeth the Premiſles, as 
Son and Heir of the ſaid Thomas his Father 
(and purchaſed the Intereſt alſo of the 
Heir of the way 
- Now the queſtion being how the Reco- 
_ to Very ſuffered as aforeſaid did work , 
what uſes it Whether only to the firſt Conveyance 
ſhall operate. made to the ſaid Edward Emery, or whe- 
i ther to the Conveyance and Re-convey- 
1 ance made to Tho. Brett 2 
El. j: Who to This Court with the affiſtance of the 
have the be. Judges, declared, That in Law and 
nefit of Re- Equity the ſaid Recovery did work and 
demption, Inure to the Uſes 1n the fazd Re-can- 
veyance, and that the benefit of the ſaid 
Redemption belonged to the Plaintiff, 
and decreed the ſame accordingly. 


os * _— wa A —— _ _ 44 bt Inca _ . ate , Wah t? - 0-7 ti _ —— a 
I WOE REN Pg Vt» _ bx: He - «an Bd DN I: op Dogg 
we - Penn 
a AL. 


wn — JI be ee EE OE ——— —_— EI... 
EE a as eee IE Is. a EE, Ca. =_ & 
< * ” . h = Or 
* Dh 


Reports in Chancery, © 


Hartwell cont. F ord, 11 Car. 1. f0.341. 


HIS Caſe is touching a Term of 
years of the Premiſes in queſtion, 


which the Plaintift claimeth as Ezecutor 
to Charity Ford; foraſmuch as there ari- 


ſeth a great Queſtion upon the Will of 


Lionel Ford ; whether the Plaintiff as 
Executor to Charity Ford, who made her 
Will, and died at the Age of 19 years, 
hath right to the Premiſles by virtue of 


_ the ſaid Will? Or whether the ſame be- 


longs to the Defendant Locket, who Mar- 
ried Mary, the Heir of W:llam Ford the 
Eldeſt, which ſaid Defendant took Ad- 


miniſtration of the Goods of William Ford © 


the younger Brother to the ſaid Charity, 
unadminiſtred ? Or whether the ſame doth 
belong to the Siſters Children of the ſaid 
Lionel Ford, or to ſome other? for that 
the ſaid Lionel having given by his Will 
the ſaid Leaſe and Profits, to the ſaid 
Charity his Daughter, for a Term in the 
faid Will expreſſed, he gave the refidue 
and remainder of the ſaid Leaſe, after the 
ſaid Term given to the ſaid Charity, to his 

Son William, bis Executors and Afagns. 
Now the Words of the Will upon 
which the Queſtion ariſeth, are theſe, viz, 
And if it happen my Daughter Charity to 
ae before that ſhe _ have A 
2 #18 


Fn 
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the years of a lawful Age, then the whole 
profits of the Premiſes to remain and be 
wholly to William wy Son5. and if my Son 
William dje before the like lawful Age, then 
all the profits of the ſaid Premiſes to re- 
z4ain to Charity my Danghter ſurviving; 
and if the ſaid Charity my Danghter and 
William »zy Soz dye before the like lawful 
Age, as aforeſaid, having no Iſſue of their 
Bodies lawfully hereafter to be begotten, then 
all the whole term of the ſaid Leaſe with 
the Profits, &c. 1 give and deviſe to all 
my Siſters Children, to be equally divided 
and diſtributed amongſt them. 
In awill [;f Which ſaid Will his Lordſhip and the 
ſhe happen to Judges having conſidered of, and debated 
dye before the Caſe,' the Queſtion arifing in the Caſe 
(be ſhall being, Whether the ſaid Charity, who 
_ ED dyed at 18 years of Age, was to be 
pliſhed 152 Jeemed of full Age, according to the 
years of a 
lawful 4ge] words of the Will and meaning of the 
how con- Teſtator? His Lordſhip and the Judges 
ſtrued, are of Opinion, That a lawful Age in 
eneral words, (unleſs it be in a parti- 
cular Caſe, as Guardian in Socage) muſt be 
conſtrued and taken 2« years; and there- 
fore are all of Opinion, That the ſaid 
remaining Term, according to the con- 
ſtruction of the Will, belongs neither to 
the Plaintiff, nor Defendant, but to all 
the Siſters Children of the faid Lzomel 


Ford. 
A ynſworth 


Reports in Chancery. 


Aznſworth cont. Pollard, 11 Car. 1. f.413. 


F* AT Thomas Hall deceaſed, having Executors in 


only one Child the Plaintiff, made 
his Will and three Executors in Truſt, 
for the uſe of the Defendant Mary Pollard 


whom he intended to have Married; 


and by his Will, after Debts and Lega- 
cies, gave the reſidue of his Eſtate to his 
Executors, in Truſt for the faid Mary 
Pollard : That two of .the Executors 
declared by their Anſwer, that the Truſt 
was for the faid Mary Pollard, but the 
third Executor declared, he conceived 


the Truſt was for the Plaintiff,. and that 


the ſaid Hall declared no Truſt to him 
for the ſaid Mary Pollard. 

That it being doubtful to which of 
them this Truſt is, it was referred to a 
Judge, who certithed, 

That he conceives, that in extremity 
there 1s no Truſt proved according to 
the Will, but it appearing that the ſaid 
Mary Pollard was a lewd Woman, and 
had abuſed the ſaid Hal, 

This Court in reſpe&t the Truſt was 
not proved according to the letter of the 
W111, think it not tit to relieve the ſaid 
Mary Pollard of her Bill, for the fur- 
plus of: the ſaid Ha/'s Eſtate, this Court 
much diſliking that the Eſtate of the faid 
H 3 Hal 


- ads 4. 6 ii. 


Truſi, 


Truſt not 


fully proved. 
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102 Reports in Chancery. 
Father by Hall ſhould be given away from his own 
Wil) gives Child, to the ſaid Mary Pollard, who 


ehe furp'us 1h and bad a Husband living at the 


ow ol time of the ſaid Will , and diſmiſſed 
os fo Pollards Bill. 

Tui, fix a This Court with the ſaid Judge con- 
Femie Co ceiving, that after Debts, Legacies, and 
vert, trom PExecutors Charges paid, the oyer-plus of 
his own the Fitate ſhould go and accrue to the 
Child 1 Plaintiff Ajoſtworth, the faid Hal's only 
A  Chuld, and decreed accordingly, 

Equity. 


2 :/:win contra ProJer, &c. 12Car. 1. 
fo. 222, 


Recozni- HE Plaintiff Baldwin's Suit 1s to be 

Zance entced relieved againſt the Defendant 

into, cendi= ,von a Statute or Recognizance of 

tloxd 9 2o0col. entred into by John Colby , the 

+»: Defendant Colby's Father, deceaſed, unto 

\,- Sir Francis Baldwin deceaſed, condi- 

tioned to pay an Annuity of 140 /. per 

aunum, and another of 60 /. per annum, 

unto the faid Sir Francis Baldwin and 

his Lady, during their Lives, which Re- 

cognizance the Plaintiff as Adminiſtrator 

of Sir Francis Baldwin, hath extended 

upon Lands, deſcended unto the Defen- 

dant Colby for arrears of Annuity, and 

allo to have the Decree of this Court for 
confirmation of the ſaid Extent. 

This Court would not relieve the 

0 WOES TWO To Plaintif 


Reports in Chancery. 


Plaintiff, but diſmiſſed the Bill ; and the 
Defendant Colby's Bill being to be relieved 
againſt the ſaid Extent, and to have the 
ſaid Statute or Recognizance and Defea» 


- Zance to be delivered up to be can- 


celled. 

It appearing to this Court, That the 
ſaid Recognizance was entred into 7 Jac. 
for payment of the Mony out of the 
Lands which were ſold by Colby the Fa- 
ther, for 3150 /. and that Sir Francis and 
his Lady joined. in a Fine with him in 
12 Jac, and at the ſame time Colby the 
Father purchaſed Lands in Torkſhire 1n the 
Name of the ſaid Sir Francis , and the 
Intereſt thereof continued in him till 


within 4 Months of Johz Colby the Fa- 


ther's death, to whom the ſaid Sir Frar- 
cis did then Convey the ſame; and in 
all probability he would not have Con- 
veyed if the Recognizance had not been 
diſcharged, or if the ſaid Torkſhire Lands 
had continued in him as a Security for 
the payment of the ſaid Annuities z and 
it did not now appear, that after Colby 
the Father's death, any part of the ſaid 
Annuities were paid tothe ſaid Sir Francis, 
or after Sir Frazcis's death to his Lady, 

and Sir Francis never extended the aid 
Statute in all that time 3 and though it 
appeared that the ſaid Annuities were 
often demanded of the Relic of Colby 
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Reports in Chancery. - 


the Father, and ſhe deſired to be forborn, 
which the Plaintifi Baldwiz inſiſts was 
yielded unto in reſpect the ſaid Relic 
was Daughter in Law to the Lady Bald- 
win; yet it alſo appeared, that when the 
faid Torkſhire Lands were extended by a 
Statute Puiſne to the Recognizance 1n 
queſtion, and the ſaid Mary the Relidt 
was 1nſtigated by the ſaid Lady to fet 
on foot the Statute in queſtion, to ſave 
the Lands from the puiſne Extent 5 the 
laid Mary the Relict refuſed, affirming the 
ſame was ſatisfied by her Husband 3 upon 
all which this Court was fully ſatisfied 
that the ſaid Statute or Recognizance 
being ſo ancient, and no payment proved 
of the Annuities fince the ſaid re-afſu- 
rance of the ſaid Torkfrre Lands, from 
Sir Francis to Colby, and the Recogni- 
Zance in all this time never ſet on foot 
until now, by an Adminiſtrator de bon# 
2202, and that the ſame was profered to 
be delivered up for a ſmall Sum, and 
for the reſt of the Reaſons as aforeſaid, 
the ſame ought in all Equity to be dit- 
charged, 

This Court decreed that the Plaintiff 
Baldwin Co vacate the ſame. . 


Reports in Chancery. 


a 


Hales contra Hales, 12 Car. 1. fo. 578. 


HE Suit 1s to be relieved againlt p jet 2- 
an ancient Mortgage, which hath gainlt an old 

flept 60 years, the Plaintiff being a Pur- Mortgage, 
chaſor of the Premiſes from Sir Edward no demand 
Moor, who enjoyed the ſame about 57 —_ made 
years: But the Defendant Pett hath fer |, —_ 
on foot an old {leeping Mortgage, pre- as F 
tending to be made by the ſaid Sir Edw. 
Moor, to Fohn Pett Father of the Defen- 
dant Thomas Pett and his Heirs, of the 
Premiſes in 20 Eliz. for Security of 800 [. 
Now it appearing that the ſaid Petr, Fa- 
ther of the Defendant Thomas Petit died 
40 years fince, and in all that time there 
was never any [Intereſt paid, or any De- 
mand at all upon the ſaid Mortgage un- 
til of late 3 and the Defendant had con- 
teſled as the Plaintift did prove, that all 
the Mortgage Mony was paid, and that 
about 5 years ſince the Defendant offered 
for a (mall matter to releaſe his Claim 
in the Premiſes unto Lettzce Moor the 
Heir general of the ſaid Sir Edward Moor, 
and in reſpe&the Plaintiffand thoſe, whom 
he claims under, have enjoyed the Pre- 
miſes for 60 years laſt paſt, 

Fhis Court decreed the Plaintiff and 
his Heirs ſhall ho!d the Premiſes in que- 
ſion againſt the Defendant and all under 
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him and that a Vacat be entred upon the 
Inrolment of the ſaid Mortgage. 


Deanis contra Nourſe, 12 Car.1. f0.475. 


"A Statute entred into of 180 7. in 

—_ —_— 37 Eliz, to the Defendants Father 

37 Eliz, va- for a Debt not yet ſatistied ; the Coniſce 

cated. held Landsof the Conifor divers years, 

; and for other reaſons, | 
This Court is clear of Opinion, tha 

the ſaid Debt, if any ever were due upon 
the ſaid Statute, was fully ſatisfied ; and 
therefore and in regard of the ſaid Sta- 
tutes Antiquity, that a Vacat be made 
thereof and it diſcharged. 


Coke contra Peyſon, 12 Car. 1. fo. 485. 


HE Bill is to reſtram the. Defen- 
dants,who are Tenants for Life, for 
felling of Timber Trees and plowing up 
ancient Meadowand Paſture Ground. The 
Defendants demurred,for that 1n the Leaſe 
the Timber Frees are not excepted in par- 
ticular Words, and crave the Judgment 
of the Court, if the Timber Trees do not 
paſs in the Grant as part of the ſaid 
Freehold. 
This Court in regard the Defendants 
have but an Eſtate for their Lives, and 


n reſpect the Defendants have cut good 
Timber 


the | 


Reports in Chancery, 107 


Timber Trees, and cleaved them for An Injundti- 
Fewel, granted the Injunftion to conti- on againſt 
nue againſt felling of Timber, and ploy- Tenants for 


iog ancient Paſture. _ ws 
Tryon: contra Mitchel, 12 Car. 1. ng 00 
fo. 228. plowing an- 
cient Palture. 


HE Defendant entred into a Bond 
. to the Plaintiff, which the Defen- 
dant infiſts is paid by perception of Pro- 
fits of Strelly Park taken by Virtue of an 
Extent for the King upon the ſaid Bond. 
It now appearing to the Court that after 
the ſaid Bond entred into and long before 
the ſaid Extent, the Defendant gave the 
Plaintiff a Judgment for his ſaid Debt : 
Therefore this Court now declared that 
in point of Law the ſaid Extent was Extent void. 
void, becauſe rhe Bond did #ranſire iz rem 


judicatam. And yet nevertheleſs,if the ſaid 


Defendant would have proved that any 


Profits had been taken by the ſaid Ex- profits taken 
tent 5 this Court would have relieved the upon a void 
Defendant for the fame; but failing of Extent,to be 
ſuch Proof, this Court ordered the De- telicved. 
fendant to pay the 100 /. on the ſaid Bond 


with Damages. 


Smith 
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Chancery 
will help a 
Defe& in a 
Surrender. 


Intereſt for 
Orphanage 
Mony. 


Reports in Chancery. 


Smith contra Smith, 12 Car, 1. fo, gg. 


H I S$ Court declared that they 
would help a Defect in a Sur- 
render, 


Hayn contra Nelſon, 12 Car.1, fo. 220, 


SHE Defendant for any Montes 
Y which he hath put out belonging to 
the Plaintiff as her Orphanage Mony,ſhall 
account and pay Intereſt after ſuch rate 


- as 1sallowed for Orphanage Mony by the 


Court of Orphans, and no more. 


Southcot contra Southcot, 12 Car. 1.1989. 


HAT Thomas Southcot the Plain - 
tiffs Grandfather beivg ſeized of 
Lands, and marrying Thomazir, the Cou- 
zen and Heir of Sir Peter Carew, who 
upon that Marriage did convey the Pre- 
miſes, after his and his Ladys death, to 
the uſe of the ſaid Tho. Southcot and his 
Heirs; and having by her three Sons, 
George, the Plaintiffs Father, Thomas and 
Peter, and the ſaid Thomazir died, after 
whole death Thomas, the Plaintiffs Grand- 
father, married Eliz. Fitz Williams by 
whom he had ſeven Sons whereof the De- 
fendant was one ; after which —_ 

tne 


Reports in. Chancery: 


the Grandfather, for Proviſion for his 
younger Children granted the Annuity 
in queſtion unto the Defendant being 
his ſecond Son by the ſecond YVerter, af- 
ter which Tho, the Grandfather, ſettled 


all the Premiſes aforeſaid (except. the- 


Manour of Moor-ſattery ) on the Defen- 
dant 3 and the other Sons by the ſaid 
Eliz. to the Diſheriſon of the Plaintiffs 
Father, who was the eldeſt Son of the 
faid Thomas, who conveyed the ſaid Moor: 
Sattery charged with 300 per anz. to the 
faid | Eliz, unto the Defendant George, 
and after the death of Thomus,the Grand- 
father, finding himſelf grieved by the 
Diſheriſon, commenced Suit in the Court 
of Wards, which was referred and ſetled, 
Releaſes were ſealed on both fides, and 
there was no mention of the ſaid Annui- 
ty ; and it was not intended by Thomas, 
the Grandfather, that he ſhould have any 
benefit of the ſaid Annuity, when he had 
conveyed all or the greateſt part of his 
Lands away from the Plaintiffs Father to 
him, and the ſame having ſo reſted and 
never queſtioned in all this time from 
33 Eliz. till now of late; and the Point 
of the Annuity-is in reference from his 
Majeſty to Four of the Lords of the 
Council ; wherefore and for that the ſaid 
Deed of Annuity 1s an old {keeping Deed 
newly ſtarted up after 4o years 3 there 

| 1s 
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Reports in Chancery, 
Injunftion is no Cauſe to compel the Plaintiff to 


to ſtay _ bring in the ſaid Annuity, and granted 
res an lnjunction for the ſtaying of the Suit 


f An- : 
_ _— at Law fpr the ſaid Annuity. 
was newly | | | 
ſtarted up af- Lake contra Philips 8& Lake, 12 Car. 1. 
ter 4O years fo. 418. 
ſleeping, 


Ands are by Deed of Truſt expreſly 
mentioned to be conveyed to the 
Plaintiff, but the Defendant produced 
Proofs that it was intended the Plaintiff 
, ſhould not have Power to alienate, which 
| this Court would not regard in reſpe& 
Proot con- that the Proof was contrary to the faid 
trary 10 N Deed of Truſt, and that it carried no 
_ _ Probability , the Feoffees being enjoined 

rult not Ly | 
allowed, bÞy the faid Deed to convey to the Plain- 
tiff, which goeth beyond all Teſtimony, 
- and decreed the Premiſes to be conveyed 

to the Plaintiff. 


Bracken contra Bently, 12 Car. t; 
fo. 388, 


/ Y Oods and a Library to the Defen- 
dant for Life, and after to the 
Detendants Daughter and her Heirs for 
ever, the Plaintiff married the Danghter, 
who is fince dead, fo as the Plaintiff as 
Admiſtrator ſeeks to compel the Defen- 
dant to give Security to deliver the Goods 
80 


7 
/ 


oF Q.Q. 
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Reports in Chancery. I1T 
to the Plaintiff after theDefendants death, Reverſion of 


1 OT the Value thereof. | Goods after 


This Court decreed the ſame according- 3 Lite given 
ly, and a Commiſhon is awarded to the to f. S, the 
Pofleſior for 


Maſter to examin upon Oath ſuch Wit- 7 ;@ 1c:eeq 
nefles as ſhall be produced before him. « give Secu- 
rity todeliver 
the Goods of 


value after 


her death, 


Ireland cont. Payn, 13 Car. 1. fo. 21. 


HAT Ehkz. Godden being poſſeſſed 

of a Leaſe of 100 years by her Deed 
dated 7 Ang. 2 Car. 1. in conſideration 
of a Marriage between John Ireland, the 
Plaintiffs Father,and oa Godden,Daugh- 
ter of the ſaid Elzz. did aſſign all her re- 
maining Term in the Premiſes to Thomas 
Treland, the Plaintiffs Guardian, and Wal- 
ter Noble in Truit (viz.) the one Motety 
of the ſaid Premiſes to the uſe of the ſaid 
Eliz. Godden for ſo many years of the 
Term as ſhe ſhould live, and the other 
Moiety to the uſe of Fohr Ireland and 
Toan Godden for ſo many years of the : 
Term as the ſaid Eliz. Goddes ſhould Remainder 
live, and after the deceaſe of the ſaid = ag 
Eliz. the whole Premiſes to come to John pe 0 
Ireland and Joan Godden, and*to the Chil- ,. 4 
dren of their Bodies to be begotten, for (© the Chil- 
all the refidue of the ſaid Term of 100 dren of their 
years, and that ſhortly after the ſealing Bodies toge- 
of the ſaid laſt Deed, John Irelavd and ther, it is no 


Joan Godden intermarried, and had I _ yn = 
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Reports in Chancery. 


the Plaintiff, and that the faid Johz Tre- 
land afterward died, and the Defendant 
afterwards intermarried with rhe Defen- 
dant Pain and afterwards died, having 
no other Iſſue than the Plaintiff, who 
ought to enjoy the ſaid Leaſe for the re- 
maining Term. This Court upon conſt- 
deration of the Afignment and the Uſes 
therein, and with the Afhiſtance of the 
Judges did now declare that they were 
all of Opinion that there was no Entail 
1n Law of the ſaid Leaſe, neither had the 
Plaintiff any joynt Eſtate with her Mo- 
ther therein , and ſo diſmiſt the Plajn- 
titts Bill. 


Robſart contra Turton, 13 Car. 1, 
fo. 94, 195,247, 357- 


THE Plaintiffs ſeek Relief for Por- 
tions given them by the Will of 
Arthur Robſart. This Court, before they 
would make any Decree, directed that 
the. Validity of _the Revocation of the 
Deed of 15 Eliz. ſhould be tryed whe- 
ther a Revocation or not, which on a 
ſpecial Verdi& was found no Revocation: 
But the Defendant produced a Deed of 
24 Eliz. made by the ſaid Arthar Robſart, 
but without any Seal thereunto, purport- 
ing a Covenant for him and his Heirs 
to ſtand ſeized after his death fo a _— 
IE | & 


Reports in Chancer}; 
bf the Premiſes to*the uſe of the ſaid 
Dorothy, his Sons Wife for her Life,. and 
ſuppofed to be made before his.Revoca- 


tion, which Deed of 24 Eliz. was to be 
produced to the Plaimiff, who having 


ſeen it, infiſted 1c worked no alteration 


in the Caſe as to the point of Revora- 
tion. 
This Court thereupon leres ihe 
Conlideration of the ſaid Deed to Three 
Judges, and that if they certified that the 
ſaid Deed made no Alteration as to the 
ſaid Revocation, then no Tryal ſhould be 
had on that Deed. | 

| The ſaid Judges certified that Arthur 
Robſart by the Deed of the 15th Eliz. 
did limit to. himſelf but an Eſtate for 
Life, with a Remainder to Robert Robſart 
the Son 1n Tail, with divers Remainders 


over; but by the Proviſo left to himſelf a- 


power to alter the Eſtates then ſetled, if 
he ſhould afterwards grant any Eſtate in 
Fee Simple or Fee Tail of thoſe Lands, 
or any part thereof; and that afterwards 
according to this power the ſaid Arthar 
conveyed an Eſtate in Fee Simple by 
making a Leaſe and Grant of the Rever- 
fion in Fee, under which the Pjaintiff 
claims, which was the. Caſe aJready ad- 


judged upon a ſpecial Verdi&; before 
which time. this Deed of 24. Eliz. was 


made by the ſaid Arthur and not. men- 
tioned 
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Reports in Chancery. 
tioned in the former Suit; but the ſaid 


mounts to a Judges were of Opinion, that the faid 


Revocation 
of a Deed ac- 
cording to 
power, Or 


not. 


A Deed not 
purſuant to 
the power of 


Deed 24 Eliz. intervening makes no Al- 
teration. of the Caſe to interrupt the 
power of Revocation, for that it is but a 
Covenant of Arthars for him and his Heirs 
to ſtand ſeized of. one Moiety of the 
Lands, to the uſe of the Wife of the faid 
Robert for her Life for her Joynture, and 
meddles not all with the Eſtate of Inhe- 
ritance then in Fee Simple or Fee Tail ; 
and ſo being not purſuant to the power 
is of no force to that purpoſe which the 
Defendant would extend it to make an In- 


Revocation. terruption of the power of Revocation, 


This Court decreed two parts of the 
ſaid three parts to the Plaintiff according 
to the Judges Certificate. 


Wroughton contra Hubbart, 13 Car. t. 
| fo. 219. 


HAT Sir Giles Wroughton the 
| FF Plaintiff being ſeized of the Ma- 
nour of Broodlinton,old the ſame to Glan- 
vil for 8000]. which 8ooo Vl. was to be 
diſpoſed of, {wv:iz.) 2000 1. to pay Sir 
Giles's Debts, 3000 /. put to Intereſt for 
the benefit of Sir Giles and his Lady, 
during their Lives, to ſecure 240 /. per 
annum tothem for their Lives, and 500 /. 
apicce to be paid to the Plaintifits, K4- 
therine 


_ 


US 


Reports in Chancery. 
iherineand Greſham at their Marriage,and 
the 240 I. per ann. to abate for ſo much 
as the Intereſt of the Portions came to 


from the time of payment 3 and the other 
3000 [: to be at the diſpoſition of the ſaid 


Mr. Wroughton the Teſtator, and the Sum 


of 3000 Hl; apiece were accordingly paid 
to the ſaid Mr. Thomas Wronghton ; and 
it was agreed, that if the ſaid Sir Giles 
and his Lady die before the Plaintiffs K 4- 
therine and Greſham were married, then 
they to have 40 /. per annnm for Mainte- 
nance apiece until their Marriage, and 
then the 500 /. apiece robe paid them, 
and the Lady Wronghtor 1s fince dead, 
and the ſaid Tho. Wroughton in March 
12 Car, 1, made his Will, and gave the 
Plaintiffs Katherine and Greſham 500 I. 
apiece and made the Defendant Executor, 
and died; and ever fince the Sale and 
Agreement aforeſaid Sir Giles received the 
240Lper ann.for the Intereſt of the 3000 /, 
and fince Mr. Wroughton's death for one 
half until J4ze laſt the Defendant hath 
refuſed to pay the ſame under pretence 
of the Teſtator's Debts and want of Af- 
ſets 3 and therefore the Plaintifts for the 
240 I. per ann. ſecured by the 3coo /; 
the Security being in the ſaid Thomas 


Whroughton's Name, and to have the 


500, apiece have exhibited their Bill. 
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Ancient Pa- 
ftvre not to 
be plowed 
though it 
may have 
been former- 
ly plowed, 


Reports in C hancery. 


The Defendants infiſt that, the Teſta- 
tor died greatly indebted to ſeveral by 
Statutes and other Specialties, and the 
Teſtators Eſtate beſides this 3000 /. will 
not ſatisfie his Debts, and the Creditors 
have a Suit depending againſt the Defen- 
dant for their Debts; and Mary and 
Eliz. two of the Teſtators Children, have 
a Bill in this Court for 400 /. which they 
claim out of the Teſtators Eftate as Mony 
given them by Mrs. Brows, their Mothers 
Aunt. 

Now the main point inſiſted on by the 
Plaintiff was, that according to the ori- 
ginal Agreement touching the 3000 /. to 
be put out at Intereſt for Sir Giles and his 
Lady, ought to remain intire and not to 
be toucht or impeached by any of the 
Creditors. | 


Fermier cont. Maund, 13 Car.1, f.339. 


H IS Court would not give way 

to the plowing up of ancient Pa- 
fture though it was inſiſted 'on that the 
Nature of the Ground was for Tillage, 
and had been formerly plowed. 


Domina 


cy $0. WW 


Reports in Chancery. 


Domina Hatton cont. Fay, 13 Car. 1. 


fo. 306. 


$ 2 HAT in regard of the Antiquity 
of the Statuteof 5001, wherein the 
Lord Cromwel was bound to Johr Jay the 
Defendants Father, was ſet on foot by 
the faid Defendant, as Adminiſtrator to 
bis ſaid Father, 40 years after the entriog 
therein all Proceedings were ſtayed till 
Cauſe ſhewn, CF 

The Defendant inſiſts, that the Defen- 
dants Father forbore Proſecution,for that 
Sir Edward Cook, who purchaſed divers 
of the Lands liable thereto, did from 


_ time to time promiſe to fatisfie the ſaid 


Debt, and the Defendant ſince. his Fa- 
thers death, which is 18 years ſince, hath 
often demanded of Sir Edward Cook the 
ſaid Debt which he promiſed to diſcharge, 
but failing, the Defendant ten years fince 
gave the Statute to an Attorny to take 
out Execution thereon, and till about 
two years palt could not get the fame out 
of his Hands, and it appearing by Letters 
from the Lord Cromwel all dated in the 
ſame Month the Statute bears date, that 
he importuned the Defendants Father to 
lend the Mony on the Statute, 

This Court ordered the Plaintiffs to 
briog their Bill to ſtay Proceedings on the 


Statute. I 3 Pal- 


— 
. 


An ancient 


Statute after 
40 years ſet 
on toot, and 


why. 
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Reports. in Chancery. 


Palmer cont. Keynell, 1 ;Car. I.f. 643. 


HE Caſe is, That before Marriage 

between the Defendant and Agnes, 
his late Wife, Grandmother of the Plain- 
tiffs, the Defendant agreed that the ſaid 
Agnes ſhould after Marriage, by Will or 
otheivels. diſpoſe of 500 I. and for per- 
formance the Defendant gave a Bond for 

10001. that the ſaid Agnes before her 

death appointed the faid 500 1. tp be dif- 

poſed amongſt the Pjaintitts her Grand- 

children 3 bat the ſaid Defendant pro- 
cured his faid Wife Agzes to conſent, 

that the ſaid Bond ſhould be cancelled; 
to be relieved notwithſtanding was the 
Plaintiffs Suir. And a Decree was pro- 
nounced that the ſaid 500 I. ſhould be di- 
vided according to the faid Agreement of 
Agnes with Intereſt, which Decree was 
Bond given allowed by the Maſter of, the Rolls; but 
before Mar-' the Lord Keeper refuſed ro ſign the ſame 
— Fm wn on ſome point in Law then ſeeming 
diſpoſe _ doubtful to his Lordſhip, which point 
001. which Þ<i0g now debated, wt 4 at the firſt 
the did, and Dearing was not 1nfiſted on, the Subſtance 
decreed ac- thereof being, that upon releaſing the. 
cordingly faid Bond the faid Defendant did fign a 
notwith- Note in Writing, that notwithſtanding 
ſtanding tne the faid Bond was releaſed, yet the ſaid 
Bond W35 Defendant would permit and ſuffer his 


cancelled bY Cid Wife to diſpoſe of the ſaid 500 1. fo 


conſent of 
; a E 
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as he might firſt be acquainted therewith, the Wife 3 
which Note the Defendant would: avoid and the Hul- 


% 


upon theſe Words, (viz.) So as he might be band gave a 
firſt made acquainted with it, which the Pony = 
Defendant ſuppoſes do tie his Agreement diſpoſe of ” 
| to a Condition. if he were ac- 
But this Court upon reading the faid quainted 

Note is ſatisfied that the ſame ought not with it. 

to receive that Conſtruction, but to be 

binding to the Defendant, ant confirmed 


the firſt Decree. 


Mills cont, Mills, 13 Car.s. f, 409, 606. 


HIS Caſe is touching two Leaſes 
one of 60, and the other of 1000 
years of Lands purchaſed by Roger Mills, 
Father of the Defendant Roger Mils, in 
the Name of Fohz Mills, and the De- 
; fendant Roger his Sons, which the ſaid 


Roger claims by Survivorſhip ( John being 

dead ) the Inheritance thereof being 1n 
the ſaid Roger, and after deſcended and 
came tO John. 

That by the Order fo. 409. it appears 
that Roger Mills the Plaintifts El:zz. Mills 
Grandmother (he being Daughter of Jo. 
Mills eldeſt Son of the ſaid Roger) having 
Iſle two Sons as aforeſaid, (viz.) Johbr: 

his eldeſt and Roger his youngeſt,conveyed 
| the Lands to Joþz: his eldeſt Son, and the 
Heirs Males ot his Body, and for want of 
ſuch Iſſue to the Heirs Females of the ſaid 
Toh, I 4 T his 
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Reports in Chancery.” 
This Court as touching the two Leaſes 


of 60 and Ic00 years upon reading. the 
Deed of Utlzs is of Opinion and declared 
that the Defendant Roger, the Son, had 


No power 0 power to redeem the Lands ſerled on 
of Redemp- the Heirs Females of the ſaid Fobr by 


fron. 


Leaſe to at- 
tend the In- 
Heritance, 


payment of the 500 /. in the Proviſo 5 
the faid Dzed of Uſes mentioned, he 
having neither Wife nor.Son 3 and if he 
had ſuch power, yet the Non-pay ment 
of the 500 /. within the time limited, he 
having notice thereof, made the Eſtate 
of the Heir Female abſolute, and there- 
fore the ſaid Leaſe ought to wait on the 
Inheritance and decreed accordingly. 


Morgan contra Seymour , 13 Car. 1. 
_ fo. 438. | | 


HE Plaintiff with Sir Edward Sey- 
| mour the Defendant being bound 
with Sir William $t. Fohns for the proper 
Debt of the ſaid Sz. Johns to the Defen- 
dant Rowland ina Bond of 200 /. for the 
payment of 1007. and 'the ſaid Rowland 
ſued the Plainrift oaly on' the ſaid Bond, 
the Plaintiff ſeeks to have the faid Sey- 
mour comiibute and pay his part'of the 
ſaid Debr and Damages the {a1d If. Johns 
being inſolvent. 

This Court was of Opinion that the 
faid gag —_— to contribute and 
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pay one Moiety to the ſaid Rowland, and One Surety 
decreed Rowland to aflign over the- ſaid forced the 
Bond to the Plaintiff,and Seywonr to help 2her Surety 
themſelves againſt the ſaid S2. Johns for to contribute 


to the pay- 
the ſaid Debt. mea. 


Mony, and 
Norwood cont. Norwood, 13 Car. 1.f.560. the Bond af 


"HE Plaintiffs Bill is for 400 1, Por- 

tion left to her to be paid to her p...: 

at the Age of 21 years or S of Mar- "—_—_ - 2 
riage, fo as ſhe married with the Aflent the married 


Marriage 


of the Truſtees and her Mother and eldeſt with Aﬀent. | 


£ 


Brother. 
The Defendant inſiſts that the Plaintiff 

is about marrying without the Adent 
aforeſaid, and refuſes payment of the ſaid 
Portion, and offered divers Reaſons againſt 
the payment. | —— h 
' This Court declared 1t juſt and reaſona- 
ble, that the ſaid 400 /. with Damages 
ſhould be paid to the Defendant, | 


Vintner cont. Pix,13 Car.1. fo.443,505. 


HAT Rich. Pix by Will, of which 

he made the Defendant his Exe- 
cutor, gives to his two Daughters Elinor 
and Alice 200 1. apicce to be paid at their 
Ages of 21 years or days of Marriage, 
and the Teſtator gave the ſaid Elizor 
and Alice 200 1. more by a Marginal Note 
-* OE ng We n 
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in bis Will with this Clauſe (if they behave 
themſelves dutiful unto their Mother ) and 
the ſaid Alire died, and the faid El:zor 
1s her Adminiſtratrix, and Elinor marries 
the Plaintiff without confent or liking 
of the faid Defendant her Mother. 

This Court declared that the 200 }. 


200 /. given 


in the Mar- POlitively given by the faid Will, the 
ginal Note Defendant ought to pay the ſame to 
of a Will !to the Plaintiff 3 but as touching the 200 /. 
a Daughter given to the ſaid Elinor and Alice by the 
Cif ſhe be- Marginal Note in the Will: upon their 


rice © Jutiful Behaviour to the Defendant, ſhe 


her Mother) Baving married her ſelf without the Con- 
ſhe marries ſent of her Mother as aforeſaid, referred 
without her that Point to the Judges. 
conſent, yet The Judges certified that the 200 7, 
the 200. jn the Marginal Note mentioned , as 
decreed tO ll as the 200 l. in the Body of the 
f?. Will, do belong to the Plaintiff Elinor, 
her Marriage notwithſtanding, and that 
the firſt Letters of Adminiſtration of 
the Eſtate of Alice ſued out by the 
Plaintiff, Adminiſtratrix of Alice, are yet 
Subſequent 1n force ; the Letters of Adminiſtration 
Letters of granted to the Defendant being ſubſe- 
Adminiſtra- quent to the Plaintiffs Letters of Admi- 
2 yes niſtratian, | 


Marſton 


Reports in Chancery. 323 


| Marſton contra Mofton, I4 Car. I. 
fo. 676, 725. 


HE Plaintiff as Heir in Tail makes 
Title to Lands, and the Defendant 
makes Title for her Life for her Joyn- 
tare by Deed and Fine, which Fine is 
miſtaken, for that the Lands do lie In Fine mifta- 
two Pariſhes within the City of Copeztry, ken the Land 
viz, part 1n 1rizity Pariſh, and the other lying in two 
' parcel in St. Mjchaels Pariſh, and that the Pariſhes. 
Fine is only of the Lands in Trinity Pa- 
riſh; but it not appearing that any of the 
Lands i in the Deed of Joynture and Fine, 
which did both agree in names and quan- 
tities, do lie out of the faid Trinity Pa- 
riſh, nor any thing elſe appearing to 1nva- 
lidate the ſaid Jointure. 
His Lordihip diſmiſt the Bill, and con- : 
firmed the Maſter of the Rolls and the 
Judges Order. 


Manndy cont. Maundy, 14Car.1.f.1247- 


HE Queſtion in this Caſe being 
touching the Validity of the Will 

of Thomas Maundy, late Husband to the 
Defendant Joan, by which Will the Lands 
of the ſaid Thomas are ſetled on the faid 
941, and her lflue out of the Name and 
Blood of the faid Thomas her Husband, 
which 


Reports in Chancery. 


which Will the Plaintiff infiſts was con” 
trived by the Defendant Foar contrary to 
the intent of the Teſtator, and againſt 
certain Notes written by him in kis Life 
time, whereby he had ſetied the Inheri- 
tance of the ſaid Lands on the Plaintiff 
and his Heirs 'after the death of the ſaid 
Joan; and the Plaintiff proves that the 
Teſtator intended to preter him beiog of 
his Name and Blood, and drew Notes 
for his Will, whereby he gave the Lands 
to Foar for Life, and after to the Plain- 
tiff and his Heirs ; but the Teſtator left 
the perfecting of his Will to the De- 
fendant Ajleworth an Attorny, who pre- | 
. vailed with the Teſtator to Jet the Will | 
be as he ſhould pen it. — | 
This Court ( it appearing the ſaid 
Joan declaring to ſeveral that ſhe had 
hn ci the Lands but for Life, and this Court 
cious Will Conceiving the Teſtator to be but weak | 
ſeeking to 10 regard he left 1t to the Diſcretion of 
prefer Stran- the ſaid Attorny ) declared, and is of | 
2ers before Opinion that the ſaid Will was a very 
ame and jnofficious Will ſeeking to prefer Stran- | 
_. gers before Name and Blood. 2 | 


Harriſon 


Reports in Chancery. 


Harriſon cont. Lucas, 15 Car.,1. f0.236. 


H E Statute of Limitations pleaded Plea of the 

and over-ruled, and this Court gate of 
with the Judges were of Opinion that Limitations 
the Plaintifl had no Remedy at Law, overruled, 


but made a Dectee for the Plaintiff. 


Gorge cont. Chanſey, 15 Car.1, f0.227. 


THE Bill ſets forth, that whereas 
the Lady Dorcas Chanſey, Grand- 
mother to the Plaintiff, being poſltſſed-of 
the Sum of 2001. in OF. 1631. delivered 
the ſaid 200 ). to one Gibs on Truſt to be 
put out at Intereſt to the end ſhe may 
receive the Intereſt for her Life, and af- 
ter the ſame to remain to the Plaintiffs 
uſe, and the Principal to be to the Plain- 
tiffs uſe for ever, which was put out ac- 
cordingly in the Name of Toby Chanſey, 
the Defendant aforeſaid, for the purpoſe 
aforeſaid, and the Bonds were delivered 
to the ſaid Toby Chanſey, who received 
the Intereſt during her Life 3 and about 
a Month before her death ſhe gave the 
ſaid Bonds, and Mommies due by the ſame, 
to the Plaintiff according to her former 
Declaration 5 and the ſaid Toby Chanſey 
being only truſted as aforeſaid, but mind- 
mg to gain the faid Mony for himſeit 


| releaſed 


125 
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teleaſed the ſaid Bonds ; and the ſaid 
Lady Chanſey being dead, the Defendant 
Toby refuteth to pay the ſaid Mony and 
Intereſt to the Plaintiff, and inſiſts that 
Sir William Chanſey, his Father, did by 
Deed in 1634. give power to the faid 
Lady Dorcas Chanſey, his Wife, to dil- 
poſe of all her Eſtate, which ſhe had then 
in poſſeſſion, or at any time ſhould be 
poſleſt of, unto him this Defendant Tobz 
Chanſey,and not otherwiſe; and thereupon 
the ſaid Lady continued them in the De- 
fendants Name till her death. That in 
1635. the ſaid Gibs cauſed the ſaid Lady 
Chanſey to make her Will, whereby ſhe 
gave her Eſtate to the Plaiatifis Mother, 
and made her Executrix, but afterwards 
revoked that Will, and gave her Eſtate 
to the ſaid Toby Chanſey, 

And the Defendant inſiſting, that there 
being a ſeparation between the ſaid Lady 
and her Husband Sir William Chanſey, the 
faid Sir #ill;zam agreed to allow her 170/. 
per ann, as Alimony for her Maintenance, 
and that ſhedid ſave and get the ſaid 200 /. 
ig queſtion out of the ſaid Alimony, and 
being a Feme Covert had now power to 


diſpoſe thereof by Will or otherwiſe at 
her death without the Aſſent of her 


Husband, having authoriſed her to diſ- 
poſe thereof by Will to the Defendant 


Toby her Son 3 but foraſmuch as ſhe had 
gr 
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by her Will taken npon her to diſpoſe 
the ſame otherwiſe, ſuch Gift and Wall 
ought by Law to be void. 

This Court was clear of Opinion, and feme Co- 
| ſo declared, that for things in Action or vert by Will 
upon a Truſt a Feme Covert might by diſpoling a 
Will diſpoſe of the ſame without the Af- thing in 
{nt of her Husband 3 and thetefore, and Action Trl 
in regard it appeared that the ſaid Lady rad =" 
did declare, that the faid 200/. ſhould aq of her 
be and go after her deceaſe to the uſe and Husband, 
benefit and towards the benefit and for | 
a Portion for the ſaid Plaintiff her Grand- 
child, and that the ſame for that purpoſe 
was put forth in the Defendant Toby's 
Name in Truſt, 

This Court was fully ſatisfied, that the 
ſaid 200 l. with Damages and Coſts ought 
to go and be paid to the Plaintifi accor- 
ding to the Declaration of the ſaid Lady. 
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1ham contra Cole, 15 Car. 1. fo. 329. 
| F* AT Edward Hill for 130. ſur- 


rendred Lands to the uſe of the 
ſaid Edward Hill and his Wife for their 
Lives, Remainder to the Plaintiffand her 
Heirs and Afligns for ever, to which the 
Defendants do intitles themſelves and de- 
tain the ſame from the Plaintiff. 
_ The Defendants inſiſt, that the ſaid EJ. 
Hill for 207 |. in July 3 Jac. demiſed the 
= Premiſes 
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Premiſes to one Will. Sparry for 99 years, 
and Sparry 15 Fac. for valuable Confide- 
rations granted the ſame to John: Sparry, 
and he in 3 Car, 1. afligned the ſame to 
Anthony Cole the Defendant 3 and the ſaid 
Defendant Cole confefles, that in the Deed 
from Hill to Will, Sparry there is a Pro- 
viſo of Redemption ; and although ir 
appeared by Articles, that there was a 
good confideration of Mony befids na- 
tural Aﬀecion which induced the ſaid 
Edw. Hill. to ſurrender the Premiſes to 
the Plaintiffs uſe 3 and. it being: proved 
by one Witnefs that the ſaid WzII. Sparry 
about 24 years ſince told him he was 
| fully ſatisfied, and paid all his Debts due 
Chancery from the faid Edw. Hil, which moved 
will not re- the Court to conceive that the Plaintiff 
lieve Mort- had good Caule of Relief, Yet in regard 
gages alter a jt.is 33 years ſince. the Mortgage from 
long claple FH; to the ſaid William Sparry. This 
of time, tho ©,urt_ doth hold it a dangerous Preſident 


the Mortga- 
-_ i076 af to relieve Mortgages after ſo long an 


ſeth he was Elapſe of Time 5 but this Court pro- 
ſatisfied, as poſed 1n reſpect 
was proved which this Cauſe beareth on the Plaintiffs 
by one Wit- part, to do ſomething for the Plaintiff, 
nels. which the Defendant conſented to do. 


of the Badges of Equity 


Ward 


Reports in Chancery. 


Wyard cont. Worſe, 15 Car. 1. fo. 328. 
"THAT Ez. Ward the Plaintiff's 


| Mother lent one Wellington 200 l. 

for ſecurity whereof with Intereſt; made 

to ſeveral Truſtees an Annuity of 207]. 

per annum out of Lands, for the uſe of 

the ſaid Eliz; provided that if the faid 200 7. ſei: 
Wellington at any ume re-paid the ſaid 200). red by an 
then the Annuity to ceaſe 3 which Rent Annuity, by 
was paid to the ſaid Eliz. accordingly, Way of Mort- 
who afterwards by her Will bequeathed 88© Mort: 
the ſaid Annuity to the Plaintiff and ot Eo 
the Heirs of his Body, with remainders qyiry, re. | 
over ſubje& to the ſaid Proviſo , and miinderover 
. made the Defendant Executor, who many by Will, and 
years received the ſaid Annuity, and dyes. Mort 
paid the ſame to the Plaintiff. But the un = | 
ſaid Wellington being dead, his Son and es: ——_ "oe 

, : : ORE . ie Execu- 

Heir paid the faid 200. to the Defen- ,, The Ex 
dant, and diſcharged the ſaid Annuity ecutor ſhall 
and (ince the Defendant hath paid the pay the 2oo/; 
Intereſt of the 2001. to the Plaintiff , to the Devi- 
but refuſeth to pay the 20 /. to the Plain- fcc, and not 
ff, leſt he might be afferwards que- *Þ it, and 

Pp... 290% | | 1. pay the In- 
ſtioned for the fame after the Plain- {© 
riffs deceaſe, by the Heirs of the Plainritts aqquiry was 
Body, or by thoſe in remaitider, if the limitcd: 
Plaintiff ſhould dye without flue; where- 

as in caſe the ſaid Annuity had not been 

redeemed, the fame had been only at the 
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Platatiffs diſpoſe, and ſo ought now the 

Mony cat 201, which cannot be Entailed by the 

not be En- Laws of this Realm, which this Court 

mw referring to a Maſter to certifie the truth 
tobe as aforeſaid, which he certified to 
be as aforeſaid ; This Court decreed 
the 200). to be paid to the Plaintift and 
for payment thereof this Court doth dif- 
chage the Defendant thereof. 


Naylor cont. Baldwin, 15 Car. 1. fo. 430. 


*HE ſeveral Points infiſted on in 
this Cauſe are, viz. that Richard 
Baldwin-the Defendant being ſeiſed in Fee 
of ſeveral Lands and Tenements, in July 
Voluntary 1630. made a voluntary Conveyance, 
Conveyance. whereby he ſold the Premiſes to Abrahan 
Hays and ys Heirs in truſt to the uſe 

of his Son Tho. Baldwiz, remainder to 

- another Son Aichard, remainder to Kathe- 

rine his Daughter and her Heirs for ever, 

with a Proviſo that the yearly Rents and 

Profits of the Premiſes ſhould be paid to 

Anne his Wife, for the maintenance of 

his Children, and the raiſing their Por- 

tions, and after a full third part to be for 

a Joynture for his ſaid Wife 3 after which 

Deed made and before enrolment there- 

of, a Leaſe of the ſaid Premiſes was made 

by Richard Baldwin to the Defendant 

Tirril, tox the ſecuring 400 1. lent by Tir- 

| ril 


Bill to relieve 
Creditors« 
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ril to the ſaid Baldwin, with Clauſe of Re- 
demption at the end of three years; and 
to confirm the ſaid Leafe, Baldwin and 
his Wife acknowledged a Fine to the ſaid 
Tirril ; and the ſaid Hayes afterwards con- 
veyed the Premiſes ro Rothwel and his 
Heirs, another Defendant ſubje& to the 
ſaid Truſt. And Baldwin in Auguſt 7 Car.t. 
became indebted to the Plaintiff Naylor 
in 2401, Bond for Wares, which he 


faed to Judgment : And the ſaid Baldwir. 


7 Car. 1. was indebted to the Plaintiff 
Noell in a Recognizance of 240 /.' for 
Plate and Jewels ; and to the Plaintift 
Bourne in 1000]. on Bond which is ſued 
to Judgment. Fhat conceiving Baldwin 
had govd power to let Leaſes, and that 
he was ſeized in Fee of the Premiles, 
7 Car. 1. let a parcel of the-Premiſes to 
one Goodwin,tor the confideration of 40 /. 
for 41 years, at 40 s. fer annum Rent ta 


build, and the Defepdant Parfors taking 


the Leaſe to be good, bought the ſame 
of Goodwin for 641. and now finding his 
Leaſe to be inſufficient, dares not go on 
with his Building, ,and both the Sons be- 


10g dead, and the Daughter of Baldwin 


married to the Defendant Higgins Bald- 
in, they received the Rents, ſo the Cre- 
ditors not being ſatisfied their Mony, have 
Exhibited their Bill for Relief. 


The Plaintiff inſiſts that'the ſaid Deed 
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| of Settlement is fraudulent, and made to 
deceive Creditors. 

Fraudulent This Court ordered the ſaid Deed to 
Deed to de- be ſet aide, and that Tzrril (hall not ſtand 
ceive Credi- ypon the forfeiture of his Leaſe, other- 
tors ſet aſide. wiſe than to help him to his juſt debt 
and damages, together with the 39 /. 10s. 
which was alſo lent upon ſecurify of that 
Leaſe, provided it appear upon taking 
the Account, that the ſame was agreed to 
be ſecured by the ſaid Leaſe , otherwile 
this Court will not give way to the hedg- 
| ing in of other debts. And as for the 
Creditor for 1.þts due by Wares which were put up- 


arg moans ml on the ſaid Defendant Baldwiz, and of 


voured, - Which he could not make half the Mo- 
ny: This Court not favouring Contrads 

of that'kind, ordered the Maſter to make 

| | allowance as he ſaw cauſe, and as for 
Fine levied Mrs. Baldwins Dower ,. unleſs ſhe have 
; nag, barr'd her {clf 'totally by levying the 
#E m 4 Leaſe, £10e » this Court y-" no Order there- 
'n; bar of hey 12 at preſent, -but declared, That if ſhe | 
Thirds after levied the Fine only to ſecure the Leaſe, 
the Leaſe fa- no debt could bar her, except 1iryzls debt | 
tisned by the on the Leaſe 3 and. this Court ordered the 


* 


protits, Leaſe to ſtand good, - 


Fintaer 
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Vintner contra Pix, 15 Car. 1.f. 18, 219. 


d HE Defendant, an Executor, having 
3 paid a Legatee her Portion of 4oo!. 
Tt | the Maſter in his Report thinks it againſt 
f. | Law, that an Executor ſhould pay ſome 
t | Legaciesand leave the reſt of the Lagatees 
8 | unpaid, but every one ſhould loſe in pro- 
0 | portion, | | 
le The Defendant Executor inſiſts that 
5 | the Legacies were not all due at one time, (+ 
Ee | but fome ſooner and ſome later, as the 
>” | Children were in Age one before the 
f | otherz and the eldeſt Daughter had a 
»- | Preferment offered her, and ſo no reaſon 
ts | that ſhe ſhould loſe the occaſion for want 
© | of her Portion, which this Execator by 
Tj the Will was conſtrained to pay her. 
'e This Court would be ſatisfied what geyerq Ic 
Ee | the Law is, when ſeveral Legacics are gacies, the 
&- | given, the firſt being due, and the reſt tiſt is due, 
Ee || not till in time after, whether the Exe- and the o- 
©, | cutor may pay the firſt, if there be not = hrs 
Xt | Ailets to pay the reſt > This Court re- — - ug 
Ef ferred this Matter to-the Judges of the pg,..uor 
Prerogative Court, may not pay 
The Judge certified, and is of Opinion, the whole 
| that by Law the Executor may not pay Legacy tothe 
the firſt the whole Legacy, if there be fult, it there 
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Each Legatce This Court reading the Will and the 
to have a Proviſo in it for ſapplying of the Lega- 
rateable cies out of the Real Eſtate, if the Per- 
Hare. ſonal will-not fuffice, doth conceive it 
Proviſo for Equitable and juſt, that the Executor_ 
ſupplying ought to have carved equally, and given 
the Legacies each one bis rateable part. And there- 
out of the fyxe it muſt lie upon the Executorto nke 
> Gagrang the reſt of the Legicics good in a pro- 
Gd ” portionable way, and the Executors and 
5s not ſaffici- Legatees to make themſelves whole out of 
ent, ' © the Real Eſtate, the Proviſo appoint- 
INg 1t, 

To regard the Legacies are to be made 
up out of the growing Receipts, and 
not upon and out of a plentiful Eſtate ; 
and that the Executor by his forward- 
neſs in paying Legacies muſt now bear 
it out of his own purſe; This Court 
ſees no cauſe to allow the Legatees Da- 


mages for the fame. 


Magdalen College Oxoz contra Crook, 
 I5Car. I. f0.229. 


(YIR Simon Bennet deviſed all the 
x I Coppices and Wood Grounds, and 
all and ſingular thePremiſes, and all Woods 
and-Underwoods (except Timber Trees) 
to his Wife for Life, and after her death 
limited the ſame with the Timber Trees 
to Truſtees, that they for two years 
tein, i: I ould 
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ſhould pay the Profits of the Premiſes to 
the Plaintiff, and they to beſtow the ſame 
in building the College, and after limited 
the Reverfion and Fee Simple of the Pre- 
- miſes to the Plaintiff and their Succeffors 
for ever ( the faid Woods, Underwoods 


and Timber Trees excepted ) Now the Soil and 
Queſtion is as the Exception is made of Timber 
the Woods,  Underwoods and Timber Trees (tho' 


Trees, whether the Soil is not excepted 


alſo from the Plaintiff. 
This Court is clear of Opinion that the 
intent of Sir $710 was that the whole, 


derwoods and Timber Trees, do paſs by 
the ſaid Will. | 


Popham contra Com, Deſmond, 15 Car.1. 
. fo. 220. 


HAT the Plaintiff was fole Daugh- 


ter and Heir of Sir Sebaſtian Har, 


2ey,and Adminiſtratrix of Sir James Har- 
vey, her Grandfather, of the Goods un- 
adminiſtred by the ſaid Sir Sebaſtiare 
Harvey z and that Sir Thomas Greſham 
21 Eliz, for Mony borrowed, entred 1n- 
to a Statute of 2000 I. for payment of 
rooo L. to Sir James Harvey, and that 
Sir Thomas Greſham conveyed the faid 
Premiſes to his Wife and her Heirs, and 
by his Will declared ſhe ſhould pay all 


excepted ) 
, paſs toa cha- 
as well the Soil as the faid Woods, Un: ritable uſe by 


2 Deviſe of 


K 4 his 


Os. 
$5 2 
Bra,” Ig. 


Rate re. A GT EO IR OO EEE WERE IIA I WILL A II cnn ere 


136 


Reports, in Chancery. 
his Debts; and that 23 Els, an AQ of 


Parliament was made,that his Wife ſhould 
be charged with all his Debts, anc if ſhe 

aid not the ſame, then Commiſhoners 
were ta (c]l ſo much of the Premiles as 
would pay the ſame; and the: Lady 
Greſham 39 Eliz., died, and the Premiles 
deſcended to Sir Willizz» Read, and on 
I9 Fac, be died, and the Premiſes de- 
ſcended to the Defendant, who refuſes to 
pay the ſaid Debt 3 ſo the Suit is to have 
the ſaid Premiſes ſold for payment of 
the ſaid Debt and, Damages according 
to the AQ. And it appeared, that this 
Bill was exhibted in purſuance of a Cer- 
tificate, made by the rwo Lord Chief 


| Juſtices and Lord Ghief Baron, upon 


the Plaintiffs Petition ro the Lords Come 
miſſioners for the fale of the Premiſes, 
in which Certificate the ſata Judges 
thought fit and declared that the Plain- 
tiffs ſhould take their Courſe by Bill in 
this Court, or otherwiſe, that it may ap- 
pear,- whether the Mony mentioned 1n 
the Defeazance of the ſaid Statute, was 
then due and unpaid or no, and whether 
there was Cauſe to ſell the ſaid Manours 
and Lands it being the 46th year jafter 
the ſaid Mony ought to have been paid, 
and whether any Demand had been made 
thereof or no. 


Now 
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Now for that there is no mention of Bill to be re- 
the Debt in the Inventory. in the Pre- r_—_ for a 
rogative Court by Sir Sebaſtian: Harvey © Debt upon a 
of the Goods of Sir James Harvey, his Statute after 
Father, to whom the ſaid Debt wos firft © rar 

everal 
due, and for that it appeared that as Deſcents and 
there was originally a clear Debt not to Purchaſes of 
be denied 3 there was alſoa greater quan- the Lands 
tity of Lands ſubjc& to the ſame if it Which wae 
had not been paid, and for that the ſame Pointed to 
Debt grew due above 50 years paſt, and bel = 
the Plaintiff hath not made unto this Debts. dil 
Court any ſuch Proof of any Demand niet 
or Purſuit of or for Recovery of ,the | 
ſaid Debt whereby this Court might de- 
clare any Opinion that the ſaid Debt is 
uſatisfied, or however the ſaid Manours 
and Lands, or any part thereof ought 
to be ſold for the payment thereof, or 
that any Relief ought to be given to 
the Plaintiff for the ſame, eſpecially af- 
ter ſo many deſcents to ſeveral Heirs and 
Purchaſors thereof by others all of them 
as well Heirs as Purchaſors, Strangers to 
the payment of the Debts of the ſaid Sir 
Tho. Greſham. 

This Court diſmiſt the Plaintiffs Bill. 


Askwith 
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Askwith contra Chamberlain, 15 Car. 1. 


fo. 309. 
Debtor made Debtor made Executor ſhall not 
Executors, extinguiſh his Debt, but the ſame 


yet his Debt to be taken as part of the Teſtators per- 
fo be Aﬀers ſonal Eſtate. 


and not ex- 

tinct. Booth contra Peckover, 15 Car. 1. £ 404. 

The Kings HE Bull is to have an Award made 
- Award de- by the King decreed, the Defen- 

creed, dant demurred, and inſiſted the: Matter 


ought to be tryed at Law. 

This Court declared his Majeſty i is the 
Royal Fountain from whence all Streams 
flow. 


Hardingcont.Com. Suffolk, , 15 Car.1 f 553- 
6 3 HE late Earl of S»ffolk granted 


an Annuity of 200 /. per azz, out 
of the Manour of Waldes, but the De- 
fendant refuſes to pay the ſaid Annuity 
pretending there is no Mannour known 
by the Name of Walden tantur,but only a 
Farm of &o l, per arr. 
| Now for that the Defendant chiefly 
endeavourd to prove that the Manour 
of Walden alias Chippen Walden and Brook 
Walden are two diſtinct Manours, and 
that 


ti % S 
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that there is no Manour of Walden tantum, Two Ma- 
and if any, it is Walden alias Chippen nouwrsknown 
Walden, and the ſame only liable to the Þy the name 
Annuny , the Value thereof being but _ —__ of 
8 l. per ann. | Fn ; a _ 
And the Plaintiff proved that the great greater va- 
Manour of Waldez which the Defendant lue, and An- 
calls Brook Walden was the Manour meant nuity of 
to be ſubjeR to the ſaid Annuity. 200 þ. per 
This Court with the Aſſiſtance of the £27% 1s 
Judges declared, and are of Opinion, that go 
if there be two Manours known by the a - _ 
Name of Walden called Walder, and fome- j;s a good A- 
times diſtinguiſhed with an a{zas, and the verment that 
one of them of ſmall value, and the other the greater 
of a much greater, thar it is a good Aver- Manour. 
ment 1n Law that the greater Manour _ be 
ſhould be liable to the Rent Charge, rn 


Goddard contra Goddard, 15 Car. 1. 
fo. 248. 


ILL of Review to reverſe a De- 
cree 22 Fac. the Plainrifi for Error 


ſays, the Cauſe was referred to Four Com- 


miſlioners, and but Three certified 3 and 
alſo that the Leaſe, which the Plaintiff 
now inſiſts on was not then 1n Iflue, and 
the Plaintiff never conſented to the Certt- 
ficate. 

This Court upon reading the Proofs, 
it appeared by Depoſitions of two Wit- 


i 
WT OOTY CRoep eras” Av ro toy, eras 
# > - h 


Rent Charge | 


140 Reports in Chancery. 


A Decree nefſles there was an Agreement for ſ:tlin 
for ſetling the Differences, and in regard the De- 
differences oree was ſo long fince and nothing done + 
not reverk® ,; aſt the ſame in all this time bein 
__ Sal 16 years, this Court would not reverſe 
oy might the Decree. 
be Error to | 
ground a Bourman contra Wild, 15 Car. 1, 
Bill of Re- fo. 253, 266. 
VIEW. 

FITY HIS Court over-ruled the Juriſ- 
-— —rrony _ diction of the pan? 
Ports. 


Church cont. Roper, 15 Car. 1. fo. 436. 


HE Plaintiff [and Defendant re- 
ferred the Differences in queſtion 
to the Arbitration of Mr. Hades and 
Mr. Lovelace, who made an Agreement 
or Award therein as to the Leaſe of the 
Farm In queſtion to be ſurrendred to 
the Defendant upon Terms; but the 
Plaintiff did inſiſt upon allowance for Im- 
 provements of the ſaid Farm, which Mat- 
ters the ſaid Hades aid Lovelace not be- 
ing ſoable to judge of they nominated five 
other perſons, whereof four or three of 
them were to ſettle the Matter of Im- 
provements, which thePlaintiffand Defen- 
dant afſented unto, and bound themſelves 
to ſtand to'their Award ; that the Plaintiff 
performed his part of the ſaid _ 
made 
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made by Hades and Lovelace,and that three 
of the five ſaid Arbitrators made their 
Award, and awarded 1201. to be paid 
by the Defendant to the Plaintiff for his 
Improvements, and for the ſurrendring 


of his ſaid Leaſe; but the ſame not being 


delivered to the Defendant punctually 
whereby the Plaintiff might take Reme- 
dy thereby in point of Law, and though 
the Defendant infiſted that the ſame 
was an extrajudicial Award and void in 
Law : Yet for that the ſame was but part 
of the Award made by Mr. Hades and 
Mr. Lovelace, and the Defendant had be- 
nefit thereby, and gained poſſeſſion of 


the ſaid Farm and otherwiſe. And this Award made 
Court conceived that the Award made by by three per- 


three of the ſaid five Arbritrators nomt- 


ſons nomi- 


nated by the ſaid Hades and Lovelace nated by two 


was made in perſuance of the Award of 
Hades and Lovelace, and in conſurnfmation 
thereof, and was and ought in Equity to 
| be deemed as an entire Award with theirs 
- which was in part executed, and after 
the Plaintiff hath loſt his Leaſe and paid 
his Rent, and is left remedileſs for his 
Mony intended him. 

This Court is clear of Opinion, that 
the: Award made by the faid three Ar- 
bitrators ought in all Equity to be per- 
formed by both Parties, and decreed ac- 


rbitrators 


creed good 


in Equity. 
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Biſhop cont. Biſhop, 5 Car. I. f0.59. 


[HE Bill ts to have an Award de- 
creed and performed. It was vo- 
lantarily referred to Mr. Juſtice Crook by 
the Parties Plaintiff and Defendant to 
end the difference between them, who 
made his Award,and the Bill alfo chargeth- 
the Defendant to make a diſcovery of the 

Tz breach of the ſaid Award. | 
Award ex The Defendant iafiſts that the ſaid A- 
trajudicial. ward was meerly voluntary and extra- 
judicial, and made without the direCtions 
of this Court, and that both Parties did 
rely upon their Bonds mutually given for 
the performance of the ſaid Award. And 
as to the Bond entred into for the per- 
| formance of the Award and the preten- 
If one Party ded breach thereof, the Defendant infilts 
perform his it is pt in ſuit by the Plaintiff at Law, 
part of the and that the Defendant is not bound by 
---0w3trg Law to anſwer'\upon Oath any ſuch Mat- 
compel the ©! againſt himſelf as may be any Evidence 
other party £9 bring him within the penalcy of the ſaid 
to perform Bond. Now as concerning the ſaid Award, 
his, though foraſmuch as the Plaintifi hath perfgrmed 
the Award the ſame, his Lordſhip declared it was a 
was not proper Suit in this Court to compel the 
Defendant to perform it on his part, al- 
Ty” D though the ſaid Award were _ made 
this Court, Originally by any direQion of this a 
; hs 
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The Defendant inſiſted that the: part 
of the ſaid Award was chiefly infiſted up- 
on in the ſaid Bill, which did bar the 
Defendant being Tenant in Tail from 
that power which the Law gives him. 

The Bill charging that Sir [homras Biſhop 
Father of the Plaintiff and Defendant 
was ſeized to him and his Heirs Males 
with the Fee expectant of divers Lands 
in Hexfield, and the Plaintiff conceiviog 
he had been ſeized of the Lands in Hen- 
field, conveyed the ſame to the Defendant 
and his Heirs Males of his Body having 
the Fee in himſelf, and there being a 
Deed of Gift made of the Teſtators 
Goods at Herfield unto the Defendant in 
Truſt for the Teſtators Wife, the Mother 
of the Plaintiff and Defendant, and after 
ber deceaſe in Truſt for the Defendant. 

That difference arifing about the ſaid 
Eſtate Tail, Mr. Juſtice Crook awarded 
the Defendant to enjoy a former Eſtate 
Tail ſetled upon him and the Heirs Males 
of his Body by the ſaid 'Teſtator, and the 
Plaintiff to confirm the ſaid Eſtate Tail 
at the Charge of the Defendant, and 
that the Defendant ſhould do no A&k 
to debar or diſcontinue the faid Eſtate 
Tail or the Remainder of the Plaintiff 
without the Plaintiffs Conſent, except it 
be for a Joynture for his Wife. : 


His 
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Its agiinſt He Lordſhip to this part of the Award 
the Courle declared it was abſolutely againſt the con- 
of Chancery gant Courſe of this Court to decree a 
to decree 2 perpetuity, or togive any Relief in that 
PAPeriY* Caſe, and as to that point held the De- 

fendants Demurrer to be good 3 but as 

to the performing the- ſaid Award this 

Court ordered the Defendant to anſwer, 

and overruled the Demurrer. 

The Defen- And as touching the Bond for the per* 
dant ſhall not formance of the Award his Lordſhip ſaw 
diſcover any og colour that the Defendant ſhould dif- 
thing againlt ver any thing aÞainſt himſelf whereby 


— ooo to charge himſelf with the penalty of the 


felf with the Bond. | 
penalty of 
the Bond of Bales cont. ProGer, 15 Car.-I. fo. 709. 
Arbitration. | 
THE/Bill is to be relteved for Me- 
ſuages which the Plaintiff infiſts 
are deſcended unto him 1n Tail, where- 
of the Plaintiffs Father 18, Ez. ſuffered 
a Recovery to one Garret and John Bales 
and their Heirs, and covenanted to levy 
a Fine the ſame year in conſideration of 
20 |. to be paid to him3 and alſo to be 
relieved for two Annuities of 6 U. per 
annym to be granted out of the ſaid Pre-. 
miles by the faid Recoverors during his 
Life which the Plaiatift inſiſts was got 
Paid, and fo the Premiſes ought to deſcend 
to him in Tail, 
The 
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The Defendant infiſts that they are 

Purchaſors for valuable Conſideration , 

and plead and demur, for that a Re- 

covery will bar an Eſtate Tail without 

a Fine, ſo as the only point of Equity 4n 

the Plaintifis Bill is for Non-payment of 

the ſaid 201, and the two 6. per annum 

Annuitiesſuppoſed robe in 18 Eliz, which 

the Defendant PreFer being a Purchaſor 

at the ſixth hand, hopes he ſhould not be 

now compelled to prove payment of, be- 

ing 65 years (ince the Annuities were due, 

and 31 years (ince the death of the Plaint- 

tiffs Father, who all his Life never com- - 

plained of it,and in 12 Fac. a Fine was le- After Pure 

vied by Fairclough againſt Bull and others Cates and, 

then in pofſeſſion, and another Fine unto ah _ 

the Defendant and his Truſtees by one years Ss 

Sambrook, under which Fines the Defen- poffedion 

dant claims and in 12 @ 13 Car. I. the without pay- 

Plaintiff was non-ſuited on an Eje&tment ments or 

brought, and the Defendant Harſlcy and Suit the Anz 

his Wife claim under the ſaid Recovery, —_ bs 

and a Fine levied in 6 Jac. of the Me- je 

ſuages. : 


This Court diſmiſt the Plaintiffs Bill. 


Newil cont. Drongnioas I6 Car. 1. f.504, A genital 
HIS Court declared that a general _ - - 
Clauſe in a Will ought not to pre- "ov 2 
judice a particular Deviſe, particular 
L Peyton Deviſt; 
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Peyton cont. Green, 16 Car. 1.f, 569. 


The Defen- T HIS Court ordered, that in regard 
dants own the account in queſtion is of 20 years 
Oath a good ſtanding, the.Defendant ſhall prove his 


proot in an Account by his own Oath for what he 


account of 
20 years 
ſtanding. 


cannot prove by Books and cancelled 
Bonds 3 for that after ſo many years his 
own Oath muſt be accepted as a Proof in 
this Caſe. 


Leech cont. Deax, 16 Car. 1. f. 577. 


THE Plaintiffs Suit is' to be relieved 

upon Articles of Agreement for the 
purchaſe of Lands from the Defendant 
Richard Dean, who before the ſaid Ar- 
ticles had by Deed conveyed the Pre- 
miſes to the Defendant Roger Dear his 
SON. : 


udges declared that the faid Deed of 
ſes ſo made to his Son Roger as aforeſaid 


Voluntary being a voluntary Conveyance, and the 


Conveyance 


when frau- the Plaintiff for valuable conſtderations, 


dulent as to the ſaid voluntary Conveyance was a | 
Fraud, and that the tendring of the Pur- | 

f was as good | 
a performance of the Contrad on his part, | 
ble. as if the Mony were paid. And as for | 


Purchaſes, 


and yet to chaſe Mony by the Plaiati 


what pur- 
poſe availa- 


the 


This Court with the Affiſtance of the 


ſaid Kichard Dean (cling the Premiſes to | 


| 
n 


Reports in C hancery, 


the Defendant Roger Dear, it is but Gaſt Artictes of. 
that he (ſhould be in the ſame Caſe as his Purchale d+- 


Father, as if his Father had never made ©<cd © oc 
perfv111,cc 


apainli a vy 
untary Con- 


the Conveyance 3 ; and decreed the Arti- 


cles to be performed ; but as to the vo- | 


luntary Conveyance, the ſame is not here- 


other thing thereby ſetled on the ſaid Son, 
other than making good the ſaid Articles 


of Agreement aforeſaid, but the Truſtees 
to be paid their Debts and Iogagements 


out of the Purchaſe Mony. 
Pickering contra Ketling & Pickering, 
16 Car. x. fo. 292. 


THAT Thomas Pickering deceaſed, Fa- 
ther of the Defendant Tho. Pickering 


od the Defendant Thomas Pickering by 


Deed 14 Fac. ſetled Lands to ſeveral 
Uſes charged with an Annuity or Rent 
Charge of 201. per an7um tobe paid to 
the Plaintiff; but the Defendants having 
gotten ſeized of the faid Lands, and got 
the ſaid Deed into their Hards refuſe to 
pay the ſaid Annuity. .. 

The Defendants infiſt that the faid 
Deed is void in Law by reaſon of a former 


Deed made 12 Jac. for valuable Confide- 


rations whereby the ſaid Lands were com 
veyed in Fee without any Rent Charge. 


LT This 


"OR + th. A et ide the 


veyance be- 


by impeached as between the Father and fore the Ar- 
the Son for any advancement, or any ticles. 
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Annuity This Court upon reading the ſaid 
granted * Deed, the Plaintiff not proving that the 


without a aid . 
aid Annuity was granted upon any va- 
valuable con- 4 5 er y 


wca-remaa might be induced to fet up and make 


here, good the ſaid Deed in Equity, This 
Court ſaw no Cauſe to relieve the Plain- 
tiff herein, but diſmiſt the Bill. 


Preſs contra Hinchman, 16 Car. 1. 
fo. 325. 


HE Bill is to have a Leaſe of the 

Parſonage of Portland, heretofore 

made by one Greer to one Peers, under 

whom the Plaintiff claims, made good 

and confirmed to the Plaiatift according 

to a Decree made by the conſent of the 
Defendant Steedly, whillt he was there 
Incumbent, and the Defendant Hinchmar 

The AQ of is the now Incumbent, and the Plaintiff 
2 preſent In- would have him bound thereby, and 
cumbent not Compelled to confirm the ſame 5 which 
to binda this Court on reading the Decree ſaw 
Succeſſor, no Cauſe to do, This Court being clear 
of Opinion that the Ac of a preſent 
Incumbent cannot bind his Succeflor, and 


fo diſmiſt the Plaintifis Bill. 


St, Ni- 


luable Conſideration, whereby this Court - 
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St. Nicholas contra Harris, 17 Car. I. 
fo. 206. 


HE Bill is to be relieved againſt a Bond to pay 

Bond of 3oo I. entred into by the 15 /per ann. 
Plaintiff Eliz. conditioned that it ſhe during a 
did pay Timothy 15 |. per annum, during 


the Plaintiffs Life, then the ſaid Bond to 
be void. But the Plaintiff pretended 
that the ſaid Bond was for the perfor- 
mance of an Agreement , which was by 
the death of the ſaid 177z9thy, become 
impoſſible to be performed, and ſo the 
Bond ought to be diſcharged. 

Upon reading the Proofs, this Court 
would not relieve the Plaintiff againſt the 
ſaid Bond, and ordered the Plaintiff to 
pay the 15 /. per avnum, and Arrears with 
Damages. 


Swain contra Wall, 17 Car. T. 
fo. 16, 148, 252, 315. 


HAT the Plaintiff and Defendant 

' and one Jordez 16 Fac. became 
joyntly bound 1n a Bond of 500 /. to 
the City of Lodz for the payment of 
312 [. in Febr. then next, which 3oo I. 
was imployed. by one Shadwel for pro- 
curing the place of Serjeant at Arms, 


which place afterwards Shadwel affigned 
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to one Hzzt for good conſideration, which 
Hunt by. direFion and Agreement of the 
ſaid S:adwel and the Plaintiff and De- 
fendant Forder: entred into ſeveral Coun- 
ter-Bonds unto the Plaintiff, and Forder, 


and Fall for their Indempnity from the 


faid Bond of $500 /. entred into the City 
of London; and thereupon it was agreed 
that if Hunt failed to pay the ſaid Debt 
to the City, then the Plaiatiff, and Jor- 
den and Wall (hould pay their reſpective 
parts of the ſaid Debt to the City, and 
Hunt died poſſcfſed of the ſaid place in- 
folvent, ſo as the Plainriff Jordex and Wal 
were only liable to pay the faid Debt; 
and the City calling in the ſaid Debr,Wal 


. was not able to pay his Share, and the 


Plaintiff and Forder in 1622. took up 
300 /. of one ucket and Bates, and were 
bound unto them in ſeveral Obligations 
for repayment thereof, and therewith 


paid the faig Debt to the City, and af- 
terwards Jorden became inſolvent, ſo as 


the Plaintiff on the behalf of "himſelf and 


py and Wall was forced to pay the 
gid 3007. ro Dacket and Bates, and all In- 
tereſt ; and Wal being afterwards of ſufk- 
cient Eſtate to pay his rateable part of the 
300 /. and Intereſt paid by the Plaintiff as 
aforeſaid ; ſo the Bill 3 1s, that the Defen- 
dant Wall may pay to the Plaintiff a Moie- 


.ty of the 300 }, and merett,Jorwe being 


inſolvent. x The 
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The Defendant iYall infiſted, that the 
ſaid Defendant Wall was not bound in the 
Bonds given to Ducket and Bates, but 
only in the firſt Bond wherein the Plain- 
tiff and Fordez and the Defendant Wal 
were bound, and by the Agreement they 
three were to bear their: reſpeCtive parts 
of the ſaid Zool. in caſe Hunt failed ; 
beſides the firſt Bond being delivered up 
and the Debt paid, the Defendant con- 
ceives himſelf totally freed thereof. 

This Court upon hearing the - Proofs is Three are 
ſatisfied that the ſaid Defendant Wall bound for H. 
ought pay to the Plaintiff the third in 300 /.and 
part of the ſaid 300 1. and did decree *87ed, that 
the ſaid Defendant to pay 100 /, And as _— 
for the damages for the ſame, foraſmuch ,,£..a;,. 
as the Plaintiff both by Bill and Repli- paits of the 
cation doth only defire a rateable part Mony, two 
of the principal Mony, and the ſaid Da- of the Obli- 
mages by him paid, which was 3co 7. 8915 proved 
and Damages but for nine Months. This —_— 
Court ſaw no Cauſe to order more, and : ſo gro 
ſo ordered the ſaid 100 /, and Damages 20, /. the 
only for nine Months ; but the Plaintiff Lcher Obli- 


_ infiſted that there are Preſidents to en- gor becomes 


force the Defendant to pay a Moiety of able, he hall 
the ſaid Zoo 4. and Damages. be compelled 
This Court ordered Prefidents to be red 2 
produced for that purpoſe, —_ _— 
The Plaintiff produced a Preſident in © 
5 Car, 1, inter Peter Plaintiff and Rich 
EE... ©=< and 
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and Sheppard Defendants, by which the 
ſaid Defendant Rich in reſpe& the other 
Defendant Shepperd became inſolvenr , 
was ordered to pay to the Plaintiff 
Peter Coſverty with the ſaid Rich 2nd 
Sheppard a Moiety of the Debt and Da- 
mages there 1n queſtion. 

_ Mr. Juſtice Hutton was to confider of 
this Matter. 

Mr. Juſtice Hnttoz thinks fit the Plain- 
tiff ſhall pay the Too /. and 7 /. 105. for 
nine Months Damages, and if the Plaintiff 
hath recovered or received any thing 
towards the faid 1071. 1o 5s. of the 
Counter Security before mentioned he is 
to allow the ſame to the Defendant. 
: This Court confirmed the Judges Or- 

cr. 


Perryman contra Dinham, 17 Car. 1, 


fo. 585. 
' The Defen- * HE Defendant being committed 
She om-. to the Fleer for not performing a 


mitted to the Decree, a Sequeſtration was granted, and 
Fleet for not the Plaintiff put into poſlefiion of the 
performing Lands: The Defendant inſiſts that the 
a Decrce and P]aintiff ought not to have the Lands, the 
a Scquelir2- Defendant being in Priſon, it being a 
tion, and the 4 uble Execution 

Plainciff put Ts na . 
in poſſeſtion _ But the Plaintiff infiſted that as this 
of the Lands Caſe is where Mony is lent upon Security 


by 


_O IU.us try my 
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by Lands, the Plaintiff-ought to have 
the Lands till the Defendant hath paid 
the Mony and Intereſt. 

This Court with the Afſiſtance of the 
Judges, were ſatisfied that the Plaintiffs 
holding the Lands was juſt and equi- 
table, and that the' Plaintiff ought to 


| have the Lands abſolutely aſſured, or 


elſe be ſatisfied the Mony and Damages 
and Cofts due to the Plaintiff before 
the Defendant be diſcharged of his Im- 
priſonment , and that in the mean time 
the Plaintiff do hold the Lands, but if 
the Defendant will aſſure the Lands, then 
he is to be diſcharged from his Impriſon- 
ment, ; - 


Thomas cont. North, 17 Car, 1. fo. 558. 


| HAT Nicholas Holmes being poſ- 
8 fſcfled of the Premiſes 1n queſtion 
in April 1631. made his Will and deviſed 


| all his Meſuages to the Plaintiff Nicholas 


Thomas, his Godſon and to his Heirs for 


_ ever, and the ſaid Nicholas Holmes in 


Decemb. 1633. mortgaged the ſaid Pre- 


 miſes to the Defendant North for 200 /. 


to be repaid at three years end, and be- 


| fore the three years end, the ſaid Holmes 


fell fick, and declared he would not alter 
his faid Will. 


But 


193 
ſhall not be 
diſcharged 
till the Lands 
be aſſured to 
the Plaintiff, 
or Mony and 
damages ſas 
tished, 
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But the Defendant John Holwes claims 
the Premiſes as as Uncle and next Heir 
to the ſaid Teſtator Holmes, and hath 
entred on the Premiſes caking Advantage 
of the Forfeiture, and brought a Suit in- 
to this Court againſt the Mortgagee, and 
had a Decree for the Equity of Redemp- 
tion, and did accordingly redeem the ſame 
and diſp ofed thereof. 
A Deviſe of The Defendants inſiſting, that in Caſe 
ny Ln ſuch a Will was made, the faid Will can 
vs co -onrny be na Bar to the Defendants ſaid Title as 
_ Heir, in reſpect the Teſtator did mortgage 
4: pak the Premiſcs after the making of the Will 
-ation. if any were, which was a Revocation 

thereof he having but a Conditional E- 

tate, and the Plaintiff did not make it 


appear that there was any other ſubſe- 
quent Will made, or a new Publication 
of the ſaid former Will after the ſaid 
Nicholas mortgaged the Premiſes. 

This Court ſaw no ground to give the 
Plaintiff any Relief, and diſmiſt the Plain- 
tiffs Bull. 


forced to pay divers of his Debts, &4 
ge Þ $i + p « p « + the 
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Smith contra Hopton, 18 Car. 1. 
fo. 404. 


HAT Sir Ower: Smith did borrow 
of Humfrey Beddingfield 1707 l. 
and far the Security thereof made a 
Leaſe of the Lands in Wighton and VWWal- 


ſingham for 100 years, and alſo being 


otherwiſe indebted, and for the Paymenc 
thereof the ſaid Sir Owen 9 Car. 1. con- 
veyed other Lands to one Saxxders, and 
afterwards in Aug. 9 Car. 1, reciting the 
Jaſt Deed, conveyed to Truſtees ſeveral 
Lands to the uſe of Sir Ower for Life, 
and afterwards to the uſe of Sir Thomas 
Hopton and Arthur Hopton and their Heirs 
the ſaid Lands and Premiſes on Truſt to 
ſell the ſame for the payment of Debts 
and Legacies; that the ſaid Sir Owen 
in 1637. died without Iflue , whereby 
the Reverſion in Fee of the leaſed Pre- 
miſes deſcended unto Thomas Smith, the 
Plaintiffs Father, as Uncle and next Heir 
to the ſaid Sir Owerz, and that at the 
death of the ſaid Sir Owen 673. of the 


1707 l. remaining unpaid, the ſaid Tho- 


mas Smith and. the Plaintiff to ſave the 


{ Forfeiture paid the ſame to the faid 
| Beddingfield; and the Plaintiff, as Heir 


to the ſaid Sir Owen: and his Surety, was 
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the Plaintiffs Father died, and the Plain: 
tiff is both their Heir and Execurtor, 
who was at the Requeſt of the ſaid Sir 
Oren Smith, bound as Surety for him in 
ſeveral Obligations, and the Plaintiffs 
Suit is firſt to compel the Defendant, the 
Lady Smith being Executrix of the ſaid 
Sir Owen Smith, who hath poſleſt her 
ſelf of his perſonal Eſtate to reimburſe 
the Plaintift the ſaid 672 /. paid by the 
ſaid Thomas Smith, the Plaintifis Father, 

| and the Plaintiff out of the perſonal. E- 

; ſtate of the ſaid Sir Owez, it being a Debt 

mentioned in the Deed aforeſaid. 

And the Plaintiff ſiſted that in caſe 
there be a Perſonal Eſtate ſufficient to 
ſatisfie Debts, the ſame ought not to 
lie upon the Heir, whom though this 
Court will not diſcharge - againſt the 
Creditors, yet this Court hath often re- 
lieved againſt the Executor and Admi- 
niſtrator for a re-imburſing of ſuch 


The Heirs 
Land lyable 
to pay Debts 


- relieved a- Debts as he ſhould fo pay, ſo far as the 


oainft the perſonal Eſtate will extend 3 and the 
Executors ſo Plaintiff inſiſts to have the 672 U. if not 
far as the out of the perſonal Eſtate, then out of 
perſonal E- the Sale of the ſaid Lands appointed to | 
= {a8 ©" be fold as aforeſaid ; and alſo to have | 

Plaintifi was bound for the ſaid Sir Ower: Þ 

Smith. i 
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ſatisfaction for the Debts for which the | 
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This Court ordered the Plaintiff to 
produce Preſidents where - Relief hath 
been given to an Heir againſt an Execu- 
tor or Adminiſtrator touching the ſaid 
6721. 

The Defendant confeſſing the Charge 
of the Bill to be true, this Court was of 
Opinion that the Defendant, the Lady 
Smith, being privy to the Truſt afore- | 
faid, is liable to ſatsfie the Debts of the 
ſaid Sir Owen fo far as the Land, which 


157. 


| ſhe purchaſed of the ſaid Ower Smith, 


will extend. 


Wright contra Moor, 21 Car. 1. 
fo. 485. 


HIS Court declared they could not Bond vo- 
. relieve the Plaintiff againſt a Bond luncarily en- 
freely and voluntarily entred into with- fred into 


out compulſion or reſtraint, though no without con- 


Conſideration nor Fraud was uſed for lideration 
appearing, 


It ; and this Court Jooked upon it as en- pj 
tred into upon ſome Conſideration, there med, not 
having been dealings between the Plain- relievable 
tiff and Defendant in Trade, and would here after 
not relieve the Plaintiff againſt the Judgmenc. 
-— —_ had thereon, but diſmiſt the 

Bill. 


Wiſeman 
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IViſeman contra Roper, 21 Car. t. 
fo. 268, 464. 


H A T the Defendant Roper by Ar- 

ticles between him and Sir Thomas 
Wiſeman, the Plaintiffs Father, reciting, 
That whereas there was a Marriage lately 
had between the Plaintiff, Nephew of the 
Defendant Roper, and Anne his Wife with- 
out the Privity; Conſent or good liking 
of the ſaid Sir Thomas Wiſeman, did as 
well in conſideration of the Defendants 
natural Love and Aﬀedcion to the Plain- 
tiff as for the regaining of the Good Will 
and Afﬀection of the ſaid Sir Thomas to 
the Plaintiff and his Wife, they did co- 
venant with the faid Sir Thomas Wiſeman 
to convey within one Month after the 
death of Sir Anthony Roper, the Defen- | 
dants Brother, unto the Plaintiff and 
Anne his Wife, or the Survivor of them | 
and the Heirs of the Plaintiff the Mas 
nour of Heber with the Appurtenances re- | 
ſerving an Eſtate to the Defendant for his | 
Life; and that in Caſe the ſaid Manour 
which was then the Inheritance of the | 
faid Sir Anthony Roper ſhould be alienated | 


by Sir Azthony, fo that the ſame ſhould 


not deſcend unto the Defendant, then | 
the Defendant would aſſure other Lands | 
of that Value; and if no Lands of that | 

Valve | 
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Value ſhould deſcend to the Defendant 

from the ſaid Sir Anthony, then the De- 

fendant would ſecure 4000 /. to be paid 
immediately after the Defendants death 

to the Plaintiff, or A:z»e his then Wife, 

or the Heirs of the Plaintiff, and gave a 

Statute of 5000]. for the performance 

of the Premiſes. That the ſaid Sir Az- 

thony in 1541. died, and the Minour of 

Haber deſc:nded to the Defendant, but 

charged with great Debts, fo the Plain- 

tiffs Bill is to compel the Defendant to 

peform the ſaid Articles according to the 

aforeſaid Covenants. 

The Defendant inſiſts that the Articles Covenant to 
are voluntarily entred into on no Confi- perform Ar- 
deration, .but only to procure a Reconci- ticles for the 
liation between the Plaintiff and his Fa- {cfling Lands 


ther, and that the ſame was a Covenant oO 
of one not in poſſeſſion, nor having any ,*1 _- 


Eſtate therein at that time to ſertle Lands gon, bue 
in cafe they ſhould deſcend unto him, only a poſſi- 
whereof at the time of the Covenant he bility of 
had no power whereby he might charge deſcent, after 
the ſame, but a bare poſltbility in cole * <_ 
the ſaid Sir Azthony Roper did not alien Cled ” 
them. | w__ 

This Court nevertheleſs was of Opinion 
that the Conſideration was good and ſuf- 
ficient , but it being Matter of great 
weight and conſequence, whether this 
Court ſhall give Relief to compel a per- 

| formance 
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formance of a Covenant of this nature 
entred when the Covenantor had no 
power over the Lands to be ſettled, for 
which the Defendant infiſts there 1s no 
Prefident to be ſhewed. 

This Court ordered Preſidents 'to be 
ſearched for, 

That divers Preſidents on both ſides 
were produced and read in Court, which 
this Court todk time to adviſe of, and 
then would give theirReſolution thereon, 
which having done, they declared and 
were of Opinion that the Bill being to 
have the performance of an Agreement 
made by the Defendant himſelf, which 
appearing to bea legal and good Agree- 
ment, This Court do find warranted by 

_ the Prefidents and conſtant Practice of 

this Court, where ſuch Agreements have 

Agreement been made upon which the party Can 

on which only recover Damages at Law, for this 

the party can Court to decree the thing in ſpecie 

only recover yyherein this Court doth not bind the In- 

__ tereſt of the Lands, but inforce the party 

"to perform his own Agreement, and de- 

creed the Defendant to perform the ſaid 
Articles and convey accordiogly. 
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R eports in Chancery. 
Underwood contra Swain, 1649, fo. 17 7. 


HE Caſe is, That Philip Swain be- 
ing ſeized _in Fee of the Lands in 
queſtion, by Will deviſed the ſame to 
John Swain of Langſton his Kinſman and 
his Heirs, in conſideration that he ſhould 
pay all his Debts and Legacies, by which 
Will the ſaid Philip appointed his Le- 
gacics to be paid within two Months 
after the death of S3bil his Wife, who 
had an Eſtate in the Premiſes for her 
Life, and lived about 12 years after the 
death of the faid Philip, and in the mean 
time married the Plaintifi Omnderwood, 
who having an Eſtate in right of his faid 
Wife for her Life, purchaſed the Re- 
verſion -thereof after the death of the 
ſaid Fohr: Swain of -Langſton of John 
Swain the Son and Heir of the ſaid John 
Swain of Langſton, the Devilſee of the 
ſaid Philip Swain, and afterwards the ſaid 
Plaintiff Underwood paid the Debts of 
the ſaid Philip and all the Legactes, ex- 
cept two five pounds to two of the Le- 
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gatees, and for Non-payment whereof 

the Defendant John Swain entred on 

the Premiſes as Heir at Law, the Con- . ... 
dition being broken. But before the ſaid _ <a 
Entry the Plaintiff Underwood (old the 
Premiſes to Toby Payr,; and the faid Toby 
: 5 M Pazre 


Reports in Chancery. 


Payn deviſed the Premiſes to the now 
Plaintifls Thomas and John Pajz , and 
died, pending this Suit, which the now 
Plaintiff revived. 
The Court This Caſe was reduced to this ſhort 
of Equicy Queſtion, viz. Whether a Court of E- 
= give "4 quity can controle the Law, or give Re- 
1 ©. liek againſt an Entry made by the Heir 
made by the for the Breach of a Condition. 
Heir for the = This Court upon View of Preſidents in 
Breach of a Caſes of like nature was clear of Opinion 
Condition. togive Relief to the Plaintiffs notwith- 
ſtanding the ſaid Forfeiture, and decreed 
the Plaintiffs and their Heirs to enjoy the 


Premilcs againſt the Defendants and their 
Heirs. 


Thin contra Thiz, 1650. fo. 290. 


HE Bill is to have Lands ſetled 

according to a Marriage Agreement 

and to ſupply a defect in a Conveyance 

of 15 Car. 1. made purſuant to the ſaid 

Agreement, the Deed bemg fince mit- 

carried and loſt, which Deed contained 

The omiſſi- a Revocation of Utes limited in former 

on of theſe Deeds, in which Deed of I5 Car. theſe 

words ina Words, viz, ( Shall ſtand and be ſeized) 

Settlement are not mentioned, for want whereof 

ago 2"2 the Defendant at a Tryal at Law in Ejet- | 

- ſeized ) . 

ment got a Verdict, 

The Plaintiff infiited, that if by the 

Defect in the ſaid Deed the Eſtate in- | 


tended 


xelieved. 


Reports in Chancery, 


tended to the Plaintiff ſhould be avoided, 
then the ſaid former Settlements would be 
wholly revoked, atfd the Plaiatift left al- 
together unprovided for contrary to his 
Fathers Intentions and the Agreement 
aforeſaid. 

This Court upon peruſal of Preſidents 
and: adviſing with the Judges (the Caſe 


being. of weight) are fully ſatisfied, that y.luntary 
vas not voluntary or un- Conveyance; 


the faid Deed was n 
duly obtained, bat purſuant and in order 
to the -Marriage, Agreement, and was 


made on juſt and good conſiderations of 


Marriage, although it be riot ſo expreſt in *v<rment, 


the Deed, and of natural AfﬀeCtion and 
Settlement of an Eſtate on his Poſterity, 
and no Fraud therein. 

And this Court is of Opinion, that it 
cannot ſtand with Equity or Juſtice 
that the ſaid Conveyance made with in- 
tent to advance the Plaintiffs Marriage 
ſhould deſtroy the former legal Settle- 
ments, whereby he ſtood provided for, 
and leave him totally deſtitute and no 
ways provided for through want of thoſe 
Words ( Shall ſtand and be ſeized) in 
the ſaid Deed, which if wanting, might 
be probably omitted by the negligence 


| or ſlip of the Clerk that ingrofled it , and 


therefore this Court is of Opinion that 


| the Plaintiff ought to be relieved in E- 
| Quity, and decreed the Plaintift and his 


M 2 Heirs 
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x64 Reports in Chancery. 


Heirs of his Body according to the Limi- 
tation of the ſaid Deed ſhall notwithſtan- 
ding the Omiffion offhe aforeſaid words 
( Shall ſtand and be fined) in the ſaid 
Deed, and notwithſtanding any Ad done 
by the Defendaat, enjoy againſt the De- 
fendant, his Heirs, e*c. as well as if the 
faid words had been perfealy in the ſaid 
Decd, and the ſaid Defe@ not happened 
therein ; and the ſaid Defendant, his Heirs, 
Cc. to take no Advs 1; age: of the ſaid 
Omiſhon. _y 


Domina A/bto cont. Aſbtor, 1650. f. 534: 


mn : HE Plaintiffs Suits to be relieved 


3gainſt the Defendant, her Huſ- 
band, for Alimony, which upon ſeveral 
long Hearings and all Conſideration ima- 
ginable taken in this Cauſe, being a Caſe 
of great conſequencerand between per- 
ſons of Quality, the Defendant refuſing 
to comply with the Courts Mediation, | 
This Court decreed the Defendant to | 
pay to the Plaintiff 3oo }, per annum (0 
long as they lived apart. 


Olibear contra Bromſal, 651. f. 189. | 
—_ 'T > Surpluſage of an Eſtate after | 


* "SBUNET A Debts, Legacies and Portions paid, Þ 
ihe Heir. not Ordered by this Court not to go to the Þ 
| ro the Exe- Executor, but tq the Heir. ; 
CULOT.! =" Dutchels 


Reports in Chancery. 16 b5 


Dutcheſs of Hambleton contra Counteſs 
of Dirlton, and LordCranborre, 1654. 
fo. 1330. 


HAT James Earl of Dirlton being 

{cized in Fee of 'the Manour of 
Wauborongh and Gilford Park, mortgaged 

the ſame on the 24th of May, 1649. to Truſt, 
Finch Preſtwood, and Pratt and their + 

Heirs for 2500 /. redeemable on the re- 
payment thereof. with Intereſt, whereas 

the ſaid Mony was never borrowed by 

the ſaidgEarl, but the ſaid Conveyance 

was in Truſt for the ſaid Earl, and to 

ſuch to whom he ſhould diſpoſe the Pre- 

miſes. But in the ſame Month of May 

the ſaid Earl borrowed of the Defendant 

WWVeſton 2500 I. and on the 7th of May, 

1649. conveyed the Manour of Waubo- 

rough and Ridglands and other Lands un- 

to the Defendant Weſtoz and his Heirs 
redeemable on the re-payment thereof 

with Intereſt. And for Non-payment the 

Premiſes became forfeited in the faid Earl 

Dirlton's Life time, who having ſuch 

Title, Truſt and Equity of Redemption Deed os 
in the ſaid Premiſes by Deed 24 April, Grant and 
1650. granted to the Counteſs of Dirlton Declaration 
the ſaid Premiſes for her Life, and by ©f Intention 
another Deed 27 April 1650, declaring goo NG 


his Mind touching the Inheritance and | x57; 
M 2 Truſt * 
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166 Reports 7m Chancery. 


Lands mort- Truſt thereof did grant to the Plaintiff 
gaged fetled and his Heirs all the Manour of Waybo- 
tn Truſt, rough,Gilford Park and the Premitles from 
and after the death of the Plaintitts Mo- 
ther, the ſaid Counteſs of Dirltoz, and 
after the ſaid Earl died pofleſled of the 
ſaid Premiſes, leaving the Plaintiff and 

D-fendant the Lady Craborne, his Daugh- 
ters and Coheirs, and the Plaintiff by vir- 

| tue of the ſaid Grant and the Decla- 
ration of the ſaid Ear], being intituled 
to the Truſt of the ſaid Premiſes, convey- 
ed tothe ſaid Finch Preſiwoed and Pratt 
afrer the death of the faid Counteſs of 
Dirlton her Mother as aforeſaid , ſeeks 
to have the fame conveyed to her by 
the faid Truſtees, and alſo the ſaid Ma- 
nour of Wauboreugh, and the Premiſes 
morigaged to the ſaid Weſtor, ſubje& ta 
the Equity of Redemption. 

The Defendants, the I zuſtees confeſs 
the Truſt aforeſaid, and the Defendant, 
the Lady Cranborne, inſiſts that the ſaid 
Eari had no power to make the faid 
Deed, neither can the ſame convey the 
Truſt and Equity of Redemption nor 
could be ſo intended, the Intention of 
the ſaid Earl appearing otherwiſe in a 
Codicil of the Earls Will dated the 16th 
of April, 1650. and if he had not made 
the Conveyances of the Premiſes to the 
Defendant, but been himſelf legally _ 


— x 


"4 OO 


mr 


=) 3D TU ww Ga 


W. ” 


Reports in Chancery. 
of the Premiſes when he made the ſaid 


Deed to the Plaintiff, it would not have - 


been good in Law, and'therefore ought 
not to be conſtrued in Equity to be good 
to paſs the ſaid Truſt and Equity of 
Redemption, and that the ſaid Earl for- 
merly often declared that his Land ſhould 
equally deſcend to his two Daughters 
which was proved by Sir John Scott : 
But on reading the Deed 27 April, 1650. 
and the Declaration of the faid Ear] at 
the making thereof, that the Plaintiff 
ſhould have all the faid Premiſes*as afore- 
ſaid, for that he ſufficiently provided for 
the ſaid Defendant before, 


This Court was ſatisfied, being affiſted 


with the Judges, that it was the clear In- 
tention of the ſaid Earl that the Plaintiff 
ſhould have all the ſaid Premiſes, and that 
by the faid Deed and Declaration the 
Plaintiff'is intitled unto the Truſt and E- 
quity of Redemption aforeſaid, and de- 
creed the Truſtees to convey the ſame ac- 
cordipgly to the Plaintiff and her Heirs, 
and that the Defendant Weſton and his 


Heirs after the Mortgage ſatisfied ſhall 


convey the Reverſion after the Counteſs 
Dirltons death to the Plaintiff and her 
Heirs, and decreed that the ſaid Dutcheſs 
and her Heirs ſhall enjoy all the ſaid 
Premiſes againſt the Defendant the Lady 

M 4 Cranborne 
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Reports in Chancery. 


Cranborne and the ſaid Truſtees, paying 
the proportion of the ſaid Mortgage Mo- 
ny afvureſaid. om | 


Amby contra Gower, 1655. fo. 796. 
, HE Bill is, that the Plaintiffs being 


Creditors, and Executors to Cre- 
ditors of Rovert Walker to have Lands 
fold according to the Will of the ſaid 
Robert Walker for ſatisfaction of their 
Debts. | N 

The Words of the ſaid Will being : 
ve that My Will and Mind is, and 1 do "ms. A 


Executors 


ſhall fell authorize that my Executors ſhall ſell my 
Tands, &c. Woodlands and Woods thereupon growing, 
they do not called Barnes, io any perſon or perſons what- 
ſell, decreed ſgewer and their Heirs and Ajfigns for ever, 
that the Helr © the beft value with convenient ſpeed as 
thall joy in "2423 be, and with the Mory to pay all my 


ge Juſt and due Debts, 
Peters The Queſtion being whether the Exe- 


cutor of the ſaid Robert Walker having 
not ſold the ſaid Lands according to the 
direQion of the ſaid Will, the Heirs of 
the ſaid Robert ſhall be decreed to ſell 
the ſame. 

Tis Court with the Afliſtance of the 
Judges and reading of Prefidents,declared 
that they were of Opinion, that the Plain- 
titts ought to be relieved, and that the 
| T-: ſaid 


Reports in Chancery. 16g 


faid Lands and Woods thereon growing 
ought to be diſpoſed of and ſold, and 
that the Heirs of the fgid Robert joyn in 
the Sale thereof for the payment of the 
Debts, and decreed accordingly. 


Smith coat. Valence, 1655. fo. 1489. 


HE Defendant being a Mortgagee yyortgage: 
of the Premiſes, afterwards pur- 

chaſed the ſame for valuable confidera- 
tion, and the Plaintift having the Title 
of Redemption, would before he redeem 
have the Validity of the ſaid Mortgage 
tryed at Law. 

But the Defendant inſiſts that the Plain- 
tiff may pay him his Principal Intereſt 
and Coſts, or otherwiſe be at liberty to 
recover the Premiſcs 3 and the Plaintiffs ygcuu.Q. 
deſiring he may not redeem till the Vali- purchaſeth 
dity of the ſaid Mortgage appear at Law, the Lands 
which the Defendants oppoſing alledging mortgaged, 
the Plaintiff ought then firſt to declare, i< Plaintitf 
whether he will redeem or not, it being _ _ 
againſt the Rules of Juſtice for the Plain- ; ang -——q_ 
tiff to have the Equity of Redemption tant - > 
from the Defendant after he had endea- whether he 
voured to avoid his Title, will redeem 

This Court on reading Preſidents of or not before 
the Plaintiffs, part was of Opinion that fi validity 
the Defendant being Purchaſor for valua- of the Mort- 


ble Conſideration , the Plaintiff ought tied 1 Law: 
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now to declare whether he will redeem 
the mortgaged Premiſes before he endea- 


vour to avoid his Title, and that if he 


will redeem he ought to pay the Defen- 
dant all his principal Mony due there- 
on, with Damages and Coſts, and the 
Plaintiff refufing, this Court diſmiſſed the 
Plainciffs Bill, 


Cox contra Brown, 1656. fo. 558. 


BY HE Bill is to be relieved apainſt 
-_4 —_ Y the Forfeiture of a th. in 
nation with- which there is a Covenant that if the 
out Licence Leflees ſhould let the Premiſes for any 
by Executor Jonger than three years, except to the 
_—_ it Wife or Children of the ſaid Leſſee, with- 
for Pa ymene 9ut Licence of the Leſſor or his Afligns 

of Debts, firſt had, then the ſaid Leaſe to be void, 
| That the Defendants have entred upon 
the Premiſes on pretence that the Execu- 
tors of the Leſſor did alien the ſame to the 
Plaintiff without Licence,and have ouſted 

the Plaintiff who purchaſed the ſame. 

This Court on reading Preſidents, for- 
aſmuch as the ſaid Executors fold the 
Leaſe for payment of Debts to which the 
ſame was liable, and if ſhe had not been 
Executrix there had been no Forfeiure, 
This Court decreed the Plaintiff to be re- 


lieved againſt the ſaid Forfeiture, 


Welder. 


3 


; 
£ 
' 


Reports in Chancery. 


IWelden cont. Rulliſon, 1656. fo. 1088, 


HAT Willam Welden for 600 I. 

lent conveyed and mortgaged Lands 
to Lewis James and his Heirs in 18 Fac. 
on Condition of Redemption, and ac- 
knowledged a Statute of rooo/. to the 
ſaid James for performance of Cove- 
nants in the Mortgage Deed, which 
Mortgage being forfeited, the ſaid Welder 
in 1632. exhibited his Bill againſt the 
faid James for Redemption, and 1n 1639. 
obtained a Decree which 1s ſtgned and 
inrolled, but before the performance of 
the Decree, James, who fince the Forfei- 
ture, had incumbred the Premiſes, and 
the ſaid Welder died, and the Heirs of 
VVelden had Orders for to have the Bene- 
fit of the Decree againſt the Coheirs of 
the ſaid James, and in 1646. the Heir 
of Welder exhibited his Bill for Redemp- 
tion, and had a Decree to confirm the 
firſt Decree and then died, and the now 
Plaintiff Welder, his Brother and Heir, 
had Orders to have the fruit of the ſaid 
Decrees, and Weldex appointed the Pre- 
miſes to be made to the Plaintiff Gold- 

908, 

But the Defendant Rall;ſoz to under- 
mine the Decree in 1649. bought of 
the Executors of one Alexander two _ 
O 
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Reports in C hancery. 


of 2001, apiece entred into by the ſaid 
James in 1629. and alſo one Bond of 
LE | rool. in 1642. and three Bonds entred 
into by ſaid James in 1637. for 300 /. 
which were affigned to Ralliſor in 1648. 
[| and brought alſo a Statute of 3oo /. in 
|| I629, and an Extent for 3oo I. which 
| Extent was not made till 1649. upon all 
[ which Bonds and Statutes the faid Rall:- 
| | Jon hath extended the Premiſes which the 
| | Plaintiff infiſts is all perderte lite. 
The Defendant Ralliſor inſiſts he is a 

Purchafor for valuable conſideration of 

the ſaid Incumbrances, and a Stranger, 

and not a party nor privy to the for- 
Judgments Mer Suits, and a real Creditor for 635 [. 
and Statutes and after fo long a Forfeiture he ought 
bought and not to be bound by the ſaid Decrees. 
laid upon This Court declared that the Judg- 
Lands mort- ments recovered on the ſaid Bonds ought 
| gaged and 2 no to attach the ſaid mortgaged Pre- 
| _—— miſes, they being after the firlt Decree, 
| "77 they and decreed them and the Extents there- 
| | being after ON to be ſet aſide. And all Leaſes made 
i 
| 
| 


an old De- by James at Rack, and improved Rent, 
'\. Ccree forRe- are to beallowed and ſtand good, other- 


demption. yyiſe not. 


Fhiteborn 
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Whitehorn contra Edwards, 1656. 
fo. 335- 


HE Bill is to compel the Defendant T;Q@g » 


to perform a Truſt, and to redeem 
the Premiſes: The Defendant denies the 
Truſt, and inſiſts that the Premiſes were 
conveyed to him abſolutely for valuable 
conſiderations, and that the Plaintiff hath 
denied the ſame to be a Truſt in ſeveral 
Anſwers. | 
This Court nevertheleſs decreed the 
Defendant to come to an account with 
the Plaintiff touching the Premiles, 


Goodwin cont. Goodwin, 1658. f. 922. 


HE Queſtion being between two Two volus- 
voluntary Deeds, the Defendant tary Con- 
claiming by the firſt and executed, and V<Yances, 


the Plaintiff claims by the later. one {et up | 


This Court ordered the Plaintiff to 2% the 
produce Preſidents where a former vo» © 
luntary Conveyance hath been by this 

Court ſet afide as this Caſe is, that a ſub- 

ſequent Conveyance which is alſo volun- 

tary may take place. 


This Court diſmiſt che Plaintiffs Bill. 


Cooper 
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Cooper cont. Tragonwel, 1659. f. 134,178: | 


Witneſſes HE Bill 1s to have Liberty to ex- 

md © amin Witneſſes to ſupport an En- 

ſapport an tail in this Court : The Defendant plead- 

Entail. ed, and this Court would fee Prefidents 
whether the Defendant ſhould anſwer the 
Plaintifis Bill ſo far as to enable the 
Plaintiff to examin Witnefles to the pur- 
poſe aforeſaid. 

This Court ordered the Plaintiff to re- 
ply to the Defendants Plea, and to ex- 
amin to whatſoever Matter the ſaid De- 
fendant hath put in flue to his Plea. 
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Apprice cont, Flower, 12 Car. 2. fo. 483. 
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That Johr Flower the elder bes of a Leaſe. 
ing poſleſt by ſeveral Leaſes and 

Affignments for ſeveral Terms of Years 

of the Premiſes, made his Will, and E/za- 

| oor his Wife Executrix, wha proved the 

{ fame, and made her Will, and Feffery 

| Son of the faid Fohr and Eliaror her Exe- 

| eutors; and the ſaid Feffery made his Will, 
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Reports in Chancery. 


and the Plaintiff El/iarer, and the Defen- 
dant Johr Flower his only Children his 
Executors, and died, and by his ſaid Will 

ueathed unto them all his perſonal 
Eſtate to be divided between them, and 
the ſaid Fohr Flower the elder by Deed 
4 Ang. 38 Eli, in conſideration of a 
Marriage between the ſaid Jeffery and 
Mary Compton, affigned the Premiſes and 
Terms thereis® unto Azthony Self and 
others, to the uſe of the ſaid John Flower 
the elder for life, and the Truſtees, 
whereof the ſaid Azthony Self was the 
Survivor, their Executors and Afligns 
ſhould afrer the ſaid Johns deceaſe ſtand 
poſleſt of the North part of the Premiſes 
to the uſe of the ſaid Elianor Flower for 
her life, and after to Fefery for life, and 
after to his eldeſt Son of the Body of 
Mary Compton for life, and after to the 
ſecond Son of the ſaid Feffery and Mary, 
and after to the next Son for hfe, and 
ſo from Son to Son of the ſaid Jeffery, 
the one after the other for life, until the 
end of the ſaid Terms; and if the ſaid 
Jeffry ſhould die without any Son, or 
Iflue Male of his Body, either by the ſaid 
Mary, or otherwiſe, or if all his Sons 
ſhould die before the end of the ſaid 
Terms, then he limits the ſame to Johr 
Flower, Son of the ſaid John: the elder, 


and Joh: his Sonz and that the - ſaid 


Truſtees 
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, Reports in C hancery. 
Truſtees ſhould ſtand pofſeſt of the re- 


fidue of the Premiſes after the death 
of the ſaid 


after to the ſaid Mary for life, and 
after ro the eldeſt Son of the ſaid 


Jobs Flower the elder, to' 
the uſe of the ſaid Jeffery for life, and 


Teffery and Mary for life, and after ta_ 


the next Heir Male of Jeffery and 
Mary for life, and fo frow one Herr Male 
to the other Heir Male of 'the ſaid Jef- 
fery, one after the .other for life, until the 
end of the ſaid Terms ; and if the ſaid 
Jeffers ould die without any Sor, of 
Iflue Male, by the ſaid Mary, . or other- 
wiſe, or if all his Sons ſhould die be- 
fore the end of the ſaid Terms, then ta 
the uſe of his, the ſaid. Jefferies and 
Maries Daughter and Daughters, and 
for default thereof to the uſe of the Ex- 
ecutors avd Afttgns of 'the faid Jeffery 5 
and the faid Jeffery ſurvived Jobn the 
elder, and Elzaror his Wife, -and the ſaid 
John Flower his Brother and Nephew, 
and alſo Mary Compton, and after mar- 
ried Ellen Bowman, by whom he had Iflue 
the Plain iff Elaror and the Defendant 
Thomas his only Children, and the De- 
fendant Thomas F lower entred upon the 
_— in 1650, and enjoyed them ever 
NCE. | 
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178 Reports in Chancery. 


bk i - = Courr, with the — of os, 
or tie Judges, having adviſedly confidered 

—q oy for the Caſe, n— ies of Opinion that the 
theo Remainders or Limitations of the Truſt 
for life, &-c. Of the ſaid Terms to the firſt, and other 
and after to Son of the ſaid Jeffery before they were 
Daughters, in being, and alſo the ſubſequent Limi- 
ec. (not in tations and Remainders were utterly 


eſe)void and yojq, and tended.to raiſe and create a 
veſts in the 


Perpetuity cont to the Rules of Law, 

Econ. = had Truſts of the ſaid Terms 
veſted in the ſaid Jeffery, either as Exe- 
cutor of the ſaid John the elder-that 
created the ſame, or immediately in re- 
ſpe&t of the faid void Remainders or 
Limitations; and alſo that the Truſt of 
the ſaid whole Eſtate and Terms doth 
belang to the Plaintiff El;avor, and the 
Defendant Thowas Flower Executors of 
the ſaid Feffery equally to be divided 
between them, and decreed the Lands 
according to the faid Truſt to go ac- 
cordingly. 


A. OO TAI V7 EY p 


Venables cont. Foyle, 12 Car, 2. fol. 670. 
Writ of Aſ- "ga E Plaintiff moves for a Writ of 


© a CL oi = WAS” whocddic cr MNCs orator, _. bd , . 
oo b , 4 
" s 


conemaeo  Afliſtance to put the Plaiarifi in- 


cr: nc tO polleſhon, according to a Decree and | 
——_ Four Injunction which had been (crved, but 
diſobeyed. | 


The 
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Reports in Chancery. 

The Defendant infifts that the Plain- 
tiff ought to proſecute the Defendant 
with all Proceſs of Contempt to enforce 
the Defendant to yield obedience tothe 
Decree before any Injuntion or Writ 
of Affiſtance can regularly be awarded 
for poſſeſſion, by the Rules of this Court, 
and that there hath been no other Pro- 
ces than an Attachment iſſued againſt 
the Defendant for breach of the Injun- 
Aion or non-performance of the Decree 3 
it was referred to the fix Clerks. 


The fix Clerks certified that they do. 


find that by a Rule jn the_Lord Bacons 
time all Proceſs of Contempt ought to 
ifſue againſt the Perfon. to a Serjeant 
at Arms before an. Injundtion ſhould 
iſſue for the poſſeſſion, and that they 
had ſeen Preſidents in Queen El;zabeths 
time, and the beginning of King James, 
agreeing with the ſaid Rule, but they did 
not conceive that the ſaid Rule did bind 
the Prerogative of this Court, but that 
if che Court ſaw juſt cauſe upon motion, 
upon an Attachment only, to grant an 
Injun&tion, and that there are divers Pre- 
fidents to that purpoſe, and that by the 
late Rules the courſe hath been upon Aft- 
fidavit of perſonal Service of the Decree 
and an Attachment upon motion togrant 
an Injundion, and Upon contempt _ 
2 0 
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180 Reports in Chancery; 
of a Commiſſion was'granted to put and 
keep the party in pod. fin. 

' This Court upon reading Prefidents inf 
the Lord Covtentry's time, and of Aﬀida- 
viis whereby it appears that poſi-ſfhon 
hath been demanded and refuſed to be 

_ dehivered atcording to the Injunction 
which was ſerved and difobeyed, Orde- 
red that a Commiſhon or a Writ of A(- 
filtance be Awarded, to put and keep the 
Plaintiff or his Agents in polkfiiun , iſe 
Cauſe, | | 

The Defendant infiſted, that chough 
he be proſecuted to a Scrjeant at Arms; 
that by the courſe of the Court after a 
Serjeant at Arms an InjunQion for Pof- 
ſcthon muſt firſt be granted and ſerved, 
and the party in contempt for not obey- 
All Proce 1ng thereof, before a Writ of Afliſtance 
= on Ks to iſſue, eſpecially againſt Tenants 
:1 courſe be. Of the Premiſes who were not parties to 
fore an In- the Suir, and that there ts no -Injundon 
junction or for Poſleſifon, fince the Serjeant at Arms3 
Writ of but in the end this Court diſcharged the 
Athitance tO W,jt of Affiſtance and InjunCtion tormer- 
ot He ae ly granted as irregular, and the Plainriff 
ty in poſicth- - © , 
my to 1fJue out all procels of contempt 1n 
courſe to a Serjeant at Arms before an 
Iojuntion to 1flue. : 


- 


Ti 


Reports in Chancery. 181 


| Tilly cont. Egerton, 12 Car. 2. fo. I 70, 


"HAT Nicholas Tilly the Plaintiffs Mortgage. 


"Þ Brother being ſeized 1n Fee of 
Lands by Deed in 1642. Mortgaged the 
Premiſes w__ Egerton m Fee for 150 l, 
with Intercſt, payable in 1643. and 8 7. 
upon that day in each year, till 1649. 
and 'the 28th. of March 1649. for the 
payment of 108 {. by Nicholas Tilly his 
Executors, Adminiſtrators or Afligns; that 
afterwards in the preſence of John Egertore 
the Plaintiff purchaſed the Fee ſimple of 
the Premiſes of Nicholas Tilly, and paid 
him part of the Purchaſe Money 1n hand, 
and gave him Security for the reſidue. 
And in 1652, the Plaintiff agreed with 
the ſaid John Egerton for the Redempti- 
on and the purchaſe of the Premiſes of 
him, aad in ſarisfa&tion thereof the Plain- 
tiff was to pay him 61. for 10 years, 
from Lady day then next, and 120 /. at 
the 10 years end, and at the Io years end 
the Premiſes to be conveyed to the 
Plaintiff, and the Deeds ta be delive- 
red up, and upon the faid Agreement 
the Dced of Mortgage and other Wri- 
tings were by conſent to be delivered 
up to one Collier to draw the Agreement, 
and before the Agrcement was drawn 
the ſaid Jehn Egerton in 1653. died, 

N 3 leaving 


.* 


Reports in Chancery. 


leaving Vincent Egerton his Brother and 
Heir, and the Defendant Julian his Re- 
lit, and Julian took Adminiſtration; and 
that after Fob» Fgerton's death, the faid 
Vincent and Julian conteſted who ſhould 
have the 6 ). per annum; Vincent claim- 
ing it as Heir, and Julian as Adminiſtra- 
trix, and each threatned the Plaintiff ta 
recover the fame from him again, ſo that 
ever fince John Egertonss Death the Plain- 
riff is in Arrear of it 3 that Viecent died, 
leaving the Defendant Will;am his Son 
and Heir, between whom and Juliaz the 
ſame diſpute grew, fo that to whom the 
GT. per annum and Arrears this Court 
ſhould adjudpe it to belong, and the grow- 
ing Payments, and the 1201. at the 106 
years end, and the Premiſes then to be 
conveyed, is the Bill. | 

The Defendant infiſts that Julian Ex- 
hibited her Bill againſt the ſaid Vincent 
Egerton and Nichotes Tily, to have the 
Mortgage Mony paid to her as Admini- 
ſtratrtx to Jobz Egertor,, but failed there- 
in. The Defendant Juliax claims the 
Mortgage Mony by the Plaintiffs agree- 
ment with Joh: Egerton as his Adminiſtra- 
trix to enable her tg pay his Debts, he not 
leaving Afﬀlets ſufficient. ” 
— This Court with the affiſtance of the 
Judges decreed. the Plaintiff ſhall have 
Redemption of the Mortgaged Premiſes 3 
Tl EO 4 3 a6 - EL 3 CT « An | 


*,, ORE Rn | '" os 


| Premiſes, and decreed the Arrears of the miniſttatotz | | 
'I61, per annum, and the growing pay- the defedt of 


Reports in Chancery. 183 1" 
and foraſmuch as the defe&t of Aflcts of Heir of the in 
the. Mortgagee was not proved, This 447% may We 
Court was of Opinion that the Heir of Þ con i 
the Mortgagee ought to have the mony 4 0g | i 


to be paid for the Redemption of the ,,4 the Ad- |: 


ments for the 10 years, and the 120 |. Aﬀets not 


at the To years end ſhall be paid by the bing pro- 
Plaiatiff to the Defendant W;liam Eger- "© 


t0n, 
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Williams cont. Dutton, 12 Car. 2. fo. 109. faifdiction 
HIS Court with the afliſtance of the — 
Judges allowed the JuriſdiQion of il 

the County Palatine of Cheſter. | 


Witchcot cont. Sowuch 12 Car, 2. fo. 112, The cime of | 
. e of 50 

TT time for the ſale of Lands by Lands by | 
Truſtees being elapſed, fo that the Trultees H 
Truſtees have no power to. execute the lapſed, yet |.) 
Truſt. This Court with the aſſiſtance of __ i 
the Judges were of Opinion, that by the Wn {4 


elapſe of time, no advantage ought tobe iy 
taken of it, but decreed the Truſtees 21 
to proceed with the Sale notwitwſtand- "mn 
ng: 8 
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184 Reports in C hancer 'y. 


Mickelthwaiz cont. Boatman, 12 Car. 2. 
| 0. 179. 


-<naray for HIS Court would not. allow Inte- 
mo and reſt for Rents and Profits. | 


Saunders cont, Hord. 12 Car.2. fo. 332. 


Memar to 2 HE Plaintiff ſecks a Redemption 
Bill for Re- of a Mortgage, as Heir and Admi- 
demption of Diſtrator of the Mortgagor; the Defendant 
aMorigage demurs for that he ought not to be trou- 
becauſe of bled or queſtioned for any matters in the 
the Antiqui- g; Il, in regard of the antiquity of the 
ty, and plead T ſa&i bei E: 
the Stat. 21 1 rantacrions, they being not privy or par 
Fac, good, ties, the matters being ated in 38 
Els. and pleaded that the Plaintiff hath 
not made any Entry in 20' years, and is 
barred by the Statute 21 Jac. the Plain- 
tiff claiming as Heir to his ſaid Father, 
and pleaded alſo a-Fine and Recovery 
ſuffered by* the ſaid Father in 3 and 15 
Jac. This Court allowed both the Plea 


and D<cmurrer. 


Pollard contra Dominam Greenvil 
T2 Car. 2, fo. 439. 


HAT one George Cuttiford in 1631. 
became bound in a Bond of 2008. 


for payment of 104 |, which Mony was 


" i 4 [- - - 
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Reports in Chancery. 


imployed for the uſe of the Defendant, 
Dime Gree-vil during her Widowhood, 1 
and ſhe in Decemb. 1637. in perſuance of [9 
a power reſerved to her by her Deed 
- of Settlement of her Eſtate before her 
| Marriage with Sir Richard Greenxpil to 
make Leaſes for three Liyes or 21 years 

of any of her ſaid Eſtate, ſhe in conſide- 

ration of ſeveral Debts, as alſo of the 

. ſaid Bond of 200 1. demiſed to the faid 


* 


- 
+ -— 29mg « 


. Cuttiford, his Executors, ec. the Premiſes 

: for 21 years to commence from and after {- 
. the 25th of March then next enſuing | 
for ſaving harmleſs the faid Cuttiford, his 4 


Heirs, ec, from the ſajd Bond. 
| The Defendant, Dame Greexv7l, inliſted 
that the power reſerved to her was only 
| to make a Leaſe or Leaſes in Pofleflion, 
| and the Leaſe made by her to Cuttiford 
was to commence from a time to come, : [1 
ſo that the ſame was void in Law, and BY 
that if the Leaſe were good, yet ſhe re- i 
ceived the Profits during Coverture, and = 
| ſo not accountable for them. 
This Court aſfiſted with the Judges, 
and it appearing that the Debt now ia 
queſtion was taken up and imployed for 
the uſe of the Defendant Dame Greex- 
27], who created the Truſt for the Pay- 
ment of her Debts, and ſhe- by virtue 
of the power reſerved to her before Mar- 
riage, received the Profits of the Pre- 
FC: On Toon Es 
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136 Reports in Chancery. 


Power to * miſes 3 and although the Leaſe granted 
make Leaſes to Cuttiford may not in ſtritneſs of Law 
not cap . be a good Leaſez yet this Gourt was fa- 

_ © tisfied that the ſame doth amount to a 
Truſt to pay 890d Declaration of her power in Equity 
Debts of the © make a Leaſe of 21 years in being, 


Party crea- and that her reception of the Profits was 
ting the underthat power,and ſubject to the Truſt 
truſt, itſhall and decreed that the ſaid Debt in Queſti- 
pus 4 ir. 91 be paid to the Plaintiff, and in reſpe& 
at P theprincipal Debt and Damages doth ſur- 
4 mount the penalty of the Bond, it 1s alfa 
decreed the Defendant to pay 200 /. 


Laepworth contra Swith, 12 Car. 2. 
fo. 11, 471, 738, 833. 


mas! HIS Court decreed the Heir to have 
by he Fieir L the Redemption of the Premiſes and 
* not the Adminiſtrator. __ 


Ryſſel cont. Bodvil, 12 Car. 2. fo. 39. 


T HE Plaintiff moves for a Commiſſion 
& to the Sheriff to put the Plaintitt 
and his Sequeſtrators in poſſeſſion. 

The Defendants infiſt that the Com- 
miſſion defired is to execute Orders for 
Alimony, for which there is now no Ju- 
rifdiftion in this Court, and there is now 
no Law in being to ſupport any ſuch 
Decree 3 and if there were, there is na 
; Decree 
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| Reports in Chancery. 
Decree ſigned and inrolled ; and a Seque- 


ſtration, Injun&ion and Commiſlion are 
not grantable but on a Decree ligned and . 
inrolled,and arenotto extend to an Agent 
of a Sequeſtrator, nor the Commiſhon to 
the Sheriffs is awardable before one firſt 
to the Juſtices. L 
This Court being affiſted with the The A& for 
Judges on this point, whether the AQ for judicial Pro- 
judicial Proceedings did revive and main- ceedings did 
tain the Decree made for Alimony in this *Vive 2 Pe- 
Cauſe or not. | cree for Ali 
His Lordſhip after hearing of the learn- oY 
ed Arguments on both ſides declared, that 
in aſmuch ks the Decree made 1n this 
Cauſe doth dependon his Lordſhips Judg- 
menr, his Lordſhip referred it to ſeveral 
of the Judges upon the Arguments. | 
The Plaintiff moved for a Writ of A(- 
ſiſtance to put the Plaintiffs Sequeltra- 
tors in policfiion of the Lands decreed, 
the ſaid Decree being certified to be a 
good Decree. | 
His Lordſhip declared, that he doth 
conceive the Decree to be in force, and 
leaves the Plaintiff to proceed thereupon 
as upon other Decrees. <2 
The Defendant ſued out all Proceſs to 
a Serjeant at Arms, whereon a Sequeſtra- 
tion iſlued, and Injuftion to Commiſſta- 
dampen mt. a 


167 


78 


£89 Reports in C hancery. 


A Commiſ= This Court ordered a Commiſſion tq 
fron to the the Sheriff to put the Plaintiffs Seque- 


Sheriffco pat 
he Plaintitfs {trators 1ato poſleſſion. 


Sequeltrator EE 
in poſicilion. Onderbil COnte. Whitchcot, I2 Car. 2. f. 460. 


T HE Defendant being in contempt for 

Injundion not performing a Decree to an At- 

for Poſſeiion —— an Injunction for pollcihion Was 
awarde 


Plumpton contra Plumpton, 12 Car.2. 
fo. 186. | 


'HAT Henry Plumpton the Plaintiffs 

late Grandfather deceaſed being: 

ſerted in Fee of Lands and of a perſonal E- 

ſtate in 1638. made his W1ll, _ his eldeſt 

Son, Andrew Plamptonthe Defendant, Exe- 

cutors, whereby he deviſed to two. of the 

Children of Henry Plumptoz, his younger 

Son, (the Plaintiffs-Father ) either alrea- 

200 I. de gy begotten, or which hereafter ſha)l be 

viled to 199 |, wully begotten on the Body of Chri- 
of che Chil- 

raphy p ian, his then Wite, 100 1. aptcce to each 

begotten or of them to be paid unto them at their 

hereafter to ſeveral Ages of 21 years or days of Mar- 

be begotten, riage watch (ſhould firit happen, and af- 

one w.5born ter died 3 and at the time of the faid 

at the —_ Will the Plainciff was the <cldeſt D-ugh- 

of the ſad ter of the ſaid Hem. Plumpton the younger 


Will the ſhall . 
"ao , = ; in the Will named, and is of the Age of 
-3 


q 
= 


Oe 


ID 
[ - 


= 


Reports in Chancery, 
21, and ſo is intituled to have the ſaid 
100 { and Damages deviſcd as aforeſaid. 


The Defendant infifts that the ſaid 'Le» 
gacy belongs to the Plaintifis younger 


Siſters, who were born ſince the Teſtators 


death, and infiſts that if the Teſtator had 
intended 100 J. part of the ſaid 200, 
Legicy to the Plaintiff, he would have 
named her ia the Will in regard ſhe wag 
the Daughter of the ſaid Herry and Chri- 


ſtran, and born before the making of the 


ſaid Will, and therefore ſuppoſeth the 
infent of the Teſtator was to leave the 
diſpoſing thereof to the ſaid Defendant, 
to the end. he might diſpoſe thereof at 
his diſcretion to ſuch of the Children of 
the ſaid Henry and Chriſtian his Wife, 
as were molt deſerving, and that by the 
Words of the ſaid Will, the Children 
that were afterwards begotten between 
Henry and Chriſtian (hould be equally can- 
cerned with the Plzintiff, who hath a Bro- 
ther and Siſter ſince born of the ſaid Chri- 
ftian, who may claim the ſame of this De- 
fendant, they having as much Right and 
Intereſt in the ſame as the Plaintiff; and 
the Defendant conceived he is equally ob- 


| liged to pay them the ſaid Legacy. 


This Court declared that che Plaintiff 
is a perſon by the Will capable to take 
and demand the faid Legacy of 1007. 


and decreed the ſaid 100 /, part of a 
aid 
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faid 200 |. Legacy fo given by the ſaid 
Will as aforeſaid be paid by the Defen- 
dant to the Plaintiff, the Plaintiff being 
of Age and in a capacity to claim the 
ſame, and this Court further declared the 
faid 100 I. Legacy doth wholly belong 
" the Plaintiff by by the faid Will, and that 
by the Words of the ſaid Will none of 
the other Children of the ſaid Herry and 
Chriſtian can claim the faid Legacy of 
100, to given to the ſaid Plaintiff. 


Philips contra Hel, 12 Car, 2, fo. 182. 


LE & AT Johe Philips being ſeized in 

Fee Simple of the Premiſes did by 

Deed in Decemwb. 1654. for 60 1. mort- 

gage the ſame to Eliz. Knowling with a 

Proviſo, that if the ſaid Fohn Philips, 

his Heirs or Afhigns, ſhould pay to her, 

her Exceutors or Aſſigns in 3 years after 

the ſaid Deed the faid 60 L. with Intereſt 

then the Deed to be void; and in De- 

cemb. 1655. the ſaid Johr: Philips 1n re- 

ſpe& of the diſobedience of his Daughter 

' Foen, the Defendant, and for the conti- 

| nuance of his Lands in his own Name 

Will and Blood did by Will deviſe the faid 

Premiſes to the Plaintiff in theſe Words, 

By _—_ (viz.) All the reft of my Goods, Chattels 

| es nl fo T give and Taqeced to Ralph 
Pe Pare 

ſth in a Philips the younger, to diſcharge all things 

Will charged 


1 
: 
2 
Y 
, 
p 
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charged in my Will, whom I make my whole 
and fole Executor 5 which Will was pub- 
liſhed in the preſence of the Defendant 
Jour » To the Plaintiff as Deviſee of the 

id Johrs Philips of the ſaid Lands cx- 
hibited this Bill for the Redemption of 


the Premiſes: 


But the Defendant Will. Hele in Right 
of the ſaid Joan, bis Wife, claiming the 
Inheritance of the Premiſes and the Equi- 
ty of Redemption as Heir to the ſaid 
John Philips, and a Verdid at Law being 
found for the Plaintiff on a Deviſavit vel 
non deviſavit. 

The 'Defendant inſiſts that the Righe 
of the Premiſes and of the Redemption 
was in the Heir at Law notwithſtanding 
the Deviſe was only in caſe of Defect of 
a perſonal Eſtate to fatisfie all the Teſta- 
tors Debts and Legacies, Becauſe the Dee 
viſe doth not import a Fee Simple Eſtate, 
bug only for Life of the Devilce. 

his Court ordered a Caſe to be made Deviſce de- 

and to be referred to Baron Tzrmor, who creed to re- 
certified and declared his Opinion that deem the 
according to the deviſe the Lands ought Premiles,and 
to continue with the Plaintiff and his 9 e Heir 
Heirs both in Law and Equity, and that 1 
without any kind of Truſt whatſoever, 
and that the Plaintiff hath Right to re- 
deem the Mortgage, and not the Heir, 
which this Court decreed accordingly. 


Bingham 
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Bingham cont. Huſſey, 12 Car. 2. f. 170. 


"FE Huſſey ſettles by Deed 22 Car.1. 
on Delaline Huſſey his Son in con- 

{ideration of 6co /. Portion with the Wife 

of Delaline, and covenanted to levy a 
- Fine, and afterwards in 1655. the De- 
Two Deeds fendant procured him to make another 
of Setcle- S=trlement contrary to the former, and 
ment, the Jeft out the Limitation to the H-irs Males; 
later contra- gnq levied a Fine thereof. | 
— - = This Court wpon the Proofs of the 
Jdectced to firſt Agreement decreed the latter Deed 


ſtand againſt 3nd Fine to be void and fer aſide, and the 


a Fine levied Premiſes to be enjoyed according to the | 


to the uſe firſt Deed, as if a Fine had been levied. 
of the laſt, 


Domina Howerd cont. Com. Suffolk , 
12 Car. 2. fo. 372. 


E H AT the Earl of S»fo{k being by. 
| Decree to pay the Lady Howard 
the Arrears of an Annuity, and having 
ſome Furniture and other Moveables at 
Bruges in Flanders, commenced Suits in 
in thoſe parts, and arreſted and ſeized the 


ſame there, which is expreſly againſt the 


Laws, Rights, Uſiges and Cultoms of 
England 5 which Suits and Proceſs by 
means of a Letter from the King of Ez- 


gland were tranſmitted thence hither » 
e 
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be determined here, and the Proceedings 
in Flanders appeared to be grounded only 
on the Decree here. 

Thar Court taking the Matter into p, 4. Lawn 
conlideration, declared and pronounced, ,f England 
thit by the Laws, Rights and Courſe of a Decree, 
Juſtice in Exg/and the ſaid Decree made (notwith- 
againſt the Earl of Sfo/4, notwithſtan- ſianding any 
ding any Contempt thereof, doth not 06; +0 
charge or bind his Goods or Moveables, _ -ws 
but his Perſon only 3 nor could they be G,,4 or 
attach'd or ſeized by the Decree, and Moycables, 
diſchyrged the Arrett and Seizure, and but only 
ordered this his Judgment to be put into charge the 
Latin, and exemplified under the Great perſon, 

Seal of Ergland. | 


Cornel cont. Sykes, 12 Car. 2. fo. 465. 


HAT Alice Cornel the Plaintiffs Mo- 
ther, whoſe Heir the Plaintiff is, 

be1ng ſeized to her and her Heirs accord- . 
ing to the Cuſtom of the Manour of 
Copyhold Lands, ſhe and her Husband 
and Paxl Cornel in the year 1535. mort- 
gaged the Premiſes by Surrender to Dr, 
Mountford for 30 1. and for Non-payment 


| thereof the Premiſes were forfeited, and 


the faid Dr. Moxztford took potlcthon 
and diſpoſed of the Premiſes to Joar hig 
Wife for Life, the Reverſion to the De- 
tendant Mary and her Heirs, and the = 

168 
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Alice Cornel lately died, her Husband be- 
ing living, and leaving the Plaintiff her 
Son and Heir, ſhe not being able to re- 
deem during her Coverture, and fince the 
Premiſes are conveyed to one Holland, fo 
the Bill is for the Plaintiff to redeem. 
Redemption The Defendant infiſted that the Plain- 
ot a Mort- tiff ought not to redeem, being ſo long 
gage decreed 51106 and that the ſaid Defendant Mary 
to the Bar 1g conveyed away the Premiſes to the 
after Fortei- 
ture and Sale Defendant Holland. 
for a long This Corrt being ſatisfied, that in re- 
time paſt by gard of the Impediment in the Plaigrifts 
reaſon of Im- Mother to redeem, during her Coverture, 
pediment the Plaintiff ought to redeem, and de- 


- _ .F creed accordingly. 


his Mother, | 
Emerſox cont. Dalliſon, 12 Car. 2. f. 30. 


PHE Plainift having inſerted into his 
Bill Scandal againſt the Defendant 
Mr. Raworth, which . was referred to a 
Maſter to tax Coſts for fuch Scandal, and 
the ſaid Maſter taxed 1001. Coſts for the 
Cos taxed Defendant Mr. Raworth in reſpe& there- 
for 2 tcanda- Of, | 
lous Bill cobe His Lordſhip with the Judges declared 
paid by the that the ſaid Scandal was very great, yet 
Plaintift, and neyerthelcſs ordered that the ſaid Coſts 
$4 by the e reduced to 504 to be paid by the 
Countellor , —__ - y 
dg ſaid Plainrift unto the ſaid Raworth, and 
whote HItd . 
was to ic, Allo 5 0. more to be paid by Mr, Welcome 


whoſe 


| whoſe Hand was ſet to the Bill, and the 


{ In caſe the Teſtator then living at Wor- 
| ceSter, (ſhould in Writing under his Hand, 3 
| and filed, ſignifie his Conſent to be bound ai 


d 
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Plaincift inliſted that the Coſts were par- 
doned by the A& of Indempnity , but 
his Lordſhip with the Judges were of 
Opinion they were not. 


Colwall cont. Child, 12 Car. 2. fo. 590. 


HIS Caſe is on a Bill of Review. pill of Res 

The Bull ſets forth that the former view, 
Cauſes being heard in 1653., the Court 
propoſed a Reference of the atter to 
Arbitration, and the Defendant Dr.Child, _ qi 
and the Sollicitor for the Teſtator, W:l- ” 
liam Child, fabmitted thereunto 3 where- 2 
upon the Court ordered the Differences | or 
ſhould be referred to Serjeant Muinard, 


by the faid Serjeant Mainard's Award, Eh 
without Appeal, which the Teſtator did 


do, if the_ Award were made within 4 
a fortnight after the end of that Hillary -— 
Term, which Reference became fruit- 3 
leſs. And in Tr7iz. 1654. the Court again W 


preſent in Court, and ordered according- 


O 2 ly, 


renewed the ſaid Arbitration, provided 3h 
the Award were made within three Weuks #4 
after the end of that Tera), which was # 
conſented unto by the ſaid Dr. Child and _ | int 

--0 . s Ay 11 
the Sollicitor for the ſaid Tcſtator then th 


Bond of Co- 


VCnUNS. 
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ly, and an Award made in purſuance of 
both the ſaid Orders, and confirmed by 
a Decree ſigned and inrolled, which De- 
cree the Plaintiff infilts is erroneons, for 
that the Conſent of the Sollicitor is not 
binding in fuch Caſe, having no power 
from the party to conſent thereunto, 

The Defendant Dr.Child inſiſts that the 
ſaid Teſtators Sollicitor attended the Ser- 
j=ant with Council, and took a Copy of 
the Award as ſoon as the ſame was pub- 
liſhed:z and in all the time before the 
ſaid Award. decreed, the ſaid Sollicitor 
or Council never mentioned any diflent 
of the ſaid Teſtator at all. 

The Plaintiff inſiſted that the ſaid ſe- 
cond Reference was intended to report 
and certifie, and finally to end, and that 
the ſaid Teſtators Sollicitor was forced 
into the ſaid Reference being then ac- 
cuſcd to bean Incendiary between the Fa- 
ther and Son. 

This Court upon theſe and other Er: 
rors reverſed the ſaid Decree. 


Davenport contra Lemguevile, 12 Car. 2, 
fo. 339, 


HIS Cauſe is on a Caſe ſtated (»is.) 
That in 1639. the Defendants Sir 
Edward Longuevile and Johz Pollard be- 
came bound with Sir Peter Temple, _ 
oT 


It 


ace 


2, 
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for his Debt to the Plaintiff in a Bond of 
500 l. for the payment of 250 /. which 
Bond the Plaintiff ſued, and in 1646- 
oot Judgment againſt the Defendant Pot- 
lard; and in Triz. 1658. got another 
Judgment againſt Sir Peter Temple on the 
ſame Bond, and in the fame Term got a 
Judgment againſt the Defendant Sir Ed- 
ward Longuevile, and the Plaintiff ex- 


- tended their Lands; and in 1647. Pollard 


paid the Plaintiff 1004. and in 1652. Sir 
Edward Longuevile being under an Ar- 
reſt, ſecured to the Plaintiff 500 1. and 
it was then agreed, and the Plaintiff co- 
venanted by Articles between him and 


| the ſaid Sir Edward Longuevile, that the 


ſaid Sir Edward paying the ſaid 500 /. 
and the other Damages and Coſts ſuſtained 
by reaſon of, the ſaid Judgments againſt 
Sir Peter Temple and Pollard, and the Ex- 
ecutiorf done thereupon being ſatisfied 


_ that he would aſlign to the ſaid Sir Edw. 


the ſaid ' Judgments and Extents thereon 3 
That in Novemb. 1652. a Treaty was be- 
tween the Plaintiff and Sir Peter Temple 
and Pollard, when the Plaintiff owned he 
had received the 1007. from Po//ard, and 
that the 5007. was ſecured by the ſaid 
Sir Edw, Longuevile as aforeſaid, and that 
there was 60 {. more ſecured to the Plain- 
tiff in diſcharge of the ſaid Judgments; 
whereupon a Writing relating to diſcharge 

| = of 
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of all the ſaid Judgments was ſealed and 
delivered by the Plaintiff, and afterwards 
the Plaintiff afigned the ſaid Judgments 
to the Defendant Thomas Longuevile 1n 
Trult for the ſaid Sir Edward, and cove- 
nants that he neither had or would hin- 
der, ſtay, impeach, releaſe, diſcharge, 
determin, bar- or avoid them or either of 
them, and enters into a Bond of 500. 
for the performance of the ſaid Cove- 
nants; and Longazevile brings an Ejet- 
ment. in the Plaintifis Name on the Ex- 
tent had againſt PoZard's Lands, where- 


Audits Que- pon Pollard brought an Audita Qnerela 


rela, 


VIEW, 


againſt the Plaintiff, and declared upon 
the aforeſaid Writing ſ-aled by the Plain- 
tiff, and the Plaintiff pleaded Nor: eſt 


faFum, whereupon a Verdict paſſed for 


P:lird, and afterwards put the ſaid 500/. 
Bond in Suit againſt the Plaintiff; to be 
relieved againſt which, and to ſer aſide 
the ſaid Releaſe of the ſaid Judgments, is 
the Bill, 

This Court thought not fit to relieve 
the Plaintiff}, bur diſmiſt the Bill. 

The Plamtiff afterwards exhibits his 


Bill of Re- Bill of Review to reverſe the faid Diſ- 


miſſion. 

Ard the Plaintiff inſiſted for Error,that 
the Bill is to be relieved againſt the 500 /. 
Bond, which is for the performance of 
Covenants, and the Damnification there- 


upon 


t 
[. 
f 


1 
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upon is conſiderable, yet the whole Pe- 
nalty thereof will be recovered againſt 
the Plaintiff, whereas by the Courſe of 
this Court the Defendant ought to have 
no more than he is really dampnified, and 
ſhall recover upon an Aftion of Cove- 
navt at Law, hakdet what the ſaid De- —— 
fendant ſhall make appear to be damnifted nants, the 
he hath an Equity to be re-1mburſt for Party to have® 
the ſame out of the Eſtates of Sir Peter no more 
Temple and Pollard, as if ſuch Note by than he 1s 
the (aid Davenport had never been made. —_ _ 
The Defendant infiſted that the De- PR — 
fendant Sir Edward Lorguevile doth ſwear ;, ,Tyal at 
that he 1s dampnified above the penalty Law, 
of the ſaid Bond 400 |. at leaſt, and the 
Defendant being ſo dampnihied, this Court 
doth not in ſuch Caſes dire& any Tryal, 
but diſmiſt the Plaintiffs Bill. 
This Court conceived the faid Decree *. 
of Diſmiſhon to be juſt and no Error 
therein, and decreed the ſaid Diſmiſſton 
do ſtand confirmed, and diſmiſt the Bill 


of Review. 


Pile contra Dominam Pile, 123. Car. 2, 
fo. 61. 


'*T'HE Teſtator giving 3000 /, apiece 


to Daughters by Marriage Settle- 
ment, and afterwards cuts off the Entail 
of his Eſtate, and by his Will gives the 
ET " "O's ſame 
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ſame Daughters 3000 l. apiece, the Plain- 
tiff, the Heir, iofiſts that the Marriage 
Settlement and Will make but one Settle- 
ment, and the 3000 /. in both is but one 
' 3000 H. 0 
This Court with the Aſſiſtance of the 


{py —_— Judges ( it appeuring by Proof that the 
g age Settle- Teſtator declared after the Marriage Sct- 


ment, and tlement that he would add to his Dangh: 
3000 /.given ters Portions ) were of Opinion and de- 
£0 rhe {ame clared he cut off the Entail on purpoſe 
opted ” to add to the Portions 3 and that the 
ar ſaid Zooo L. in the Marriage Settlement, 
ces adjudged and the fatd 30col. in the Will made 
to be 6000], 6000 L. apiece, and they could not ex- 
| pound the Deeds and Will otherwiſe, and 


ſo diſmiſt the Plaintiffs Bill, 
Mompeſſon cont. Drew, I3 Car.2. f.346. 


6 i HAT Sir {[bomas Drew being to re- 
| new a Leaſe with the Dean and 
| Chapter of Exoz by his Deed 9 Car. 1. 
whereunto the former Leſſees and Truſtees 
were Parties, covenanted and declared 
that the ſaid Truſtees and ſuch perſons 
in whoſe Name ſuch Eſtate was or ſhould 
be received, ſhould ſtand ſeized or poſ- 
ſeſled thereof for the ſaid Sir Thoxras and* 
his Lady, during their Lives, and after 
their deceaſe to Williams his Son, and El:s. 
his Wife for their Lives, and after ta the 
Heirs 


1Þ ] 
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Heirs Males of the Body of the ſaid W:l- 
liam, and for default thereof to ſuch 
Perſon or Perſons as the faid Sir Thomas 
ſhould by Will or any other Writing no- 
minate or appoint; that Wiliam died 
without Iſſue. 

This Court declared that the faid Limitation 
Remainder for default of Heirs Males of %f 2 Leaſe in 
1F:lliam, to ſuch Perſons as Sir Thomas 12> the Re- 
ſhould appoint in the ſaid Deed of g Car.I. yer yoid 
was a void Remainder in Law, and that and the Re- 
there can be no entail of a Chattel, and mainder- 
the Limitation to the ſaid Wi/zam, and Man not re- 
the Heirs Males of his Body doth veſt !cived here. 
the intire Truſt of the remaining Term, 
and the diſpoſttion thereof in Equity in 
and upon him, ſo that the Premiſes do 
1n right belong to his Executrix. 


Wake cont. Caley, 13 Car. 2. fo. 395. \ 


Bond of 1600/7. penalty entred pond of Co- 
into Ig 7 
nants 1n an Indenture, the Covenantors againſt the 
to pay 77 L. per annum till 11000. be paid, Heir. 
but the Covenants not being performed, 
the Plaintiff ſues the Bond againſt the 
Heir of the Obligor. 
This Court declared that the 1100 /. 


and Intereſt thereupon ought to be paid, 
and. by 
dered and decreed, that the 1600 /. the 


the conſent of the Parties, or- 


penalty 


ac. to perform Cove- venants ſued * 
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penalty of the ſaid Bond be -paid by 
the ſaid Defendant to the Plaintiff in 
full of all the Principal and Intereſt, and 
40 I, Coſts. 


Tibbots contra Hurſt, 13 Car. 2, fo. 429, 
629, 


E ihe” T Barnabas Hurſi Husband of 
the Defendant K atherine, Senior, 
died indebted to the. Plaintifi in 3o /, 
and to others, and intending to pay all 
his Debts in Nov. 1659. ſurrendred his 
Mefuage called the Wooljack, to the uſe 
of . his Will, and the ſame day made his 
Will, whereby - he deviſed the ſaid Meſu- 
age to the ſaid Katherine his Wife, and 


gave to the Defendant Katherine, Junior, 


his Daughter, 3o /. to be paid within a 
year after the other Defendant K atherize 
her Mothers Marriage, and 20 /. more at 
her Mothers death, and made the faid 
Katherine his Wife his Executrix, and ſhe 
to pay all Debts which he owed, and 
died, leaving Katherine, Junior, his ſolc 


Daughter and Heir, and the Defendant 


Katherine, the Executrix, intending to 
preſerve the ſaid Meſuage to herſelf for 
life, and afterwards to Katherine, Ju. 
ſhe pretends that ſhe is not liable to pay 
her Teſtators Debts farther then ſhe hath 
Aſlcts of his perſonal Eftate, and com- 
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bining with the other ,Defendant Ka- 
therine, Jun. who claims the ſaid Copy- 
hold Premiſes by deſcent, as Heir to her 
Father at leaſt after her Mothers death ; 
the Executrix doth refuſe to ſell the Pre- 
miles to pay the Teſtators Debts, inſiſt- 
ing that ſhe 1s not impowred by the 
Will in expreſs wordsz and that both 
before and after the ſaid Will and Sur- 
render, the Teſtator declared his intent 
was, That his Wife by fale of the Pre- 
miſes ſhould raife Mony for the payment 
of his Debts. 

| The Defendant Katherine, Fun. ſays, 
That ſhe claims the Premiſes as Heir to 
her Father from his death, and hopes 


to enjoy the ſame accordingly, if her 


Father did not legally diſpoſe thereof. 

This Court referred the Caſe to the 
Judges, to certifie what Eſtate the ſaid 
Reli&t or Infant have in the ſaid Copy- 
hold Meſuage and Lands ( as the Will 
1s) and whether the ſaid Relit may fell 
the fame. 


The Judges are of Opinion, That the Eſte in Feg 
Defendant Katherine the elder, by the palt by the 


words of a 
Will, 


ſaid Will, hath an Eſtate of Fee-ſimple 
ia the Meſuage and Tenement, and may 
diſpoſe thereof accordingly. | 


This Court thereupon decreed the De- + 


fendant Katherine the elder ſhall fell far 
the beſt price the ſaid Meſuage for the 
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F ands de- Payment of the Plaintiffs Debts, and alſo 
creed to be Other the juſt Debts of the Teſtator, and 
ſold to pay the Parchaſor to enjoy againſt her, and 
Jun, the In- 


che words in gant and her Heirs; the Tnfant when 


oe com of ge tal Joy or on 


— ex Cc. 
preſs, | 
Wood contra Caley, 13 Car. 2. fo. 430. 
Will. HAT William Bourne by his Will 
gave Anne Wood the Plaintiffs 
Daughter, and his Grand-child, all his 
Debts, Credits and Cattle, to be tmploy- 
ed for the Infants beſt benefit, and the | 
Executor to fell the ſame, and with the 
The Will is, Mony to purchaſe Lands therewith for 


” the uſe of the ſaid Azze and her Heirs, 
— © qnouer? and if ſhe died before ſixteen, or with- 
Mony and out Iflue, then her Heir ſhould within 
purchaſe one year after her deceaſe pay unto the 
Land for 4. Defendant Calcy, and to Dorothy Bywood 
Acdies with- 1]. a-piece, and made Thomas Caley the 


out Tue, the (> fendants Father Executor, that the 


' Land ". . ; 
et de- ſaid Arne died without Iflue before any 
creed, the Lands- were purchaſed by the Executor, 


Adminſtra- though he had ſold,” and the Mony lying 
tor of 4. by him, and after that refuſed to pur- 
{hall have the chaſe, and the Adminiſtration of Azne 
Mony out Cf geing granted to the Plaintiff, he was 
pee thereby intituled to the Goods of the 
the Execu- Ws 

—_ Teſtator Boxrze, which were given to the 


ſaid 


Q_ 
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ſaid Ame; but the ſaid Executor of 


Bourne inſiſted, that they belonged to 


him as Executor of Bourne, the Infant. 


being dead, and the Mony not beſtowed 
in Land. | | 

This Court decreed the Defendant the 
Executor of Boxrne to come to an ac- 
count with the Plaintiff, for the Teſta- 
tors perſonal Eſtate,. and to pay it to the 
Plaintift with Intereſt. 


Craddock cont, Marſh, 13 Car. 2. fo. 346. 
*HE Plaintiff moved this Court, that 


the Statute of Limitations may. not Statute of 
be made uſe of at Law, in Bar, to any Limitations 
Aftion that ſhall -be brought touching pleaded. 


the matter in queſtion, 1n Caſe the time 
limited by the ſaid Statute elapſed ſince 
the Plaintiffs Bill was exhibited into this 
Court, this being the Point 1n Contro- 
verſy. 

The Defendant inſiſted, that upon 
hearing this Cauſe upan Preſidents pro- 


duced by the - Plaintiff, rouching this 


Point, before Mr. Juſtice Hide, 28 July 
1660. who not being ſatisfied therewith, 
declared he ſaw no cauſe to give the 
Plaiaciff relief, and -that if any Perſon 
ſhall bring a Bill into this Court, and 
upon hearing of the Cauſe the ſame ſhall 
be diſmiſt 3 it is aſmuch as if he had not 
brought 
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brought any Bill at all, and ſo by courſe 
of the Court ought not to be relieved in 
this Court. As to this Point, 

This Court This Court, with the Judges, declared 


| will not and ordered, That fince upon the hear- 


forecloſe one ing of this Cauſe the Court then ſaw no 
to plead a 


| cauſe. to relieve the Plaintiff, that the 
7 Plaintiffs Bill be diſmiſt out of this 


a bo Court, and that the ſaid Defendant ſhall 


brought. not be debarred from pleading any Plea 
*to any Action at Law hereafter to be 
brought by the Plaintiff againſt the De- 

fendant for the Matters in queſtion. 


Clapham cont. Bowyer, 13 Car. 2, fo. 337. 


Mortgage. A Mortgage not being relieved after 
twenty years Forfeiture, and the 
Eſtate deſcending to an Heir, and he 
ſells the ſame, all this pleaded and held 
g ood. ry | : 


Shelley cont. Dominam Earsfield, 13 Car.2, 
fo. 571. 


HIS 1s on a Caſe ſtated, and the 
Judges Reſolutions thereon ; the 
Cafe is, (viz ) | 
That Sir Thomas Earsfield on the 19 Aug. 
1633. being ſeized in Fee of divers Man- 
nors in Kezt and S»ſex for 5 s. paid, ſells 
all his Mannors and Lands to Sir Robert 
Napper 


Settlement. 
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Napper, Sir Thomas Middleton, Sir Richard 
Napper and Thomas Middleton Elqz for fix 
months. 

Sir Thomas Earsfield on the 20 Aug. 
1653. releaſeth to them and their Heirs 
to the Ules following. | 


1. To the uſe of Sir Thomas for Life 
without impeachment of Waſte. 

2. To the Heirs of Sir Thowas law- 
fully begotten, and for want of ſuch 
Ilue, ec. 

3. The Remainder of all (except one 
Meſuage or Tenement in the occupation 
of John Hill) to the ſaid Lady Chriſtiars 


| Earsfield for life 5 as for Hills Tenement 


to the uſe of Aſhton Earsfield, Brother of 
the ſaid Sir Thomas, for 99 years if he 
lives fo long, | 

4. The Remainder of all the Pre- 
mites limited to Dame Chriſtian for life, 
then-ro the uſe of Aſpton Earsfield for 
09 years if he ſo Jong live, and after 
the determination of the ſeveral Eſtates 
limited to Aſhton Earsfeld, 

5. To Robert Napper, Sir Thomas Mzd- 
dleton, Sir Richard Napper and Thomas 
Middleton, and their Heirs, during the 
life of Aſhtox Earsfield, 

6. Remainder ro the firſt Son of Aſb- 
ton, and the Heirs Males of his Body, 
and ſo to every other Son of the ſaid 
Aſhton. | 7. Re- 
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7. Remainder to the uſe of John: Earf 
field, Son of Sir Themas Earsfield, late 
of Hollington, deceaſed, and the Heirg 


_ Males of his Body, with Remainders 


over. 

Provided nevertheleſs, that after the 
death of the ſaid Sir Thomas and Dame 
Chriſtian all the ſaid recited Mannors and 
Lands ſhall frand charged with the pay- 
ment of roo /. per . anmurms to Bridget 
Shelley, ec. during the life of the ſaid 
Bridget, and alſo with the payment of 
501, per annum to Grace White for her 
life, provided that if:cither of them be 
not paid in twenty days, then the ſaid | 


Bridget and Grace to diftrain till pay- | 


ment, and to this farther uſe, that if 
the ſaid Aſbtor Earsfield (ſhould die with- 
out Iflue Male of his Body, then the ſaid 
Lands ſhall ſtand charged with the pay- 
ment of 4ooo [. to the ſaid Bridget 
Shelley, and her Children, (viz. 2000, 
to the ſaid Bridget to be diſpoſed of as 
the ſaid Bridget ſhould appoint, and 
2000 |. reſidue to ſuck eldeſt Son of the 
ſaid Bridget as ſhall be living at the death 
of the faid Aſhton Earsfield, without Iſſue 


Male of his Body. 


The like Proviſo of 1000 /. to the faid 
Grace White, and her Children, but if 
ſhe die without Children. that then the 
ſaid 1c00 /. to be paid to the eldeſt _ 

| þ o 
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of the ſaid Bridget which ſhall be living 
at Graces death, and therefore the ſaid 
Grace to give ſceurity to repay the ſaid 
icoo l. to the ſaid Þridgets Children, in 
caſe Grace die without Iſlue. 

The ſaid ſeveral Sums of 4000 L. and 


' Ico0 /. to be paid within three years 


after the death of the ſaid Aſbtoz, and 
in the mean time Bridget and Grace, and 


their Children to have the ordinary In-' 


tereſt of the ſaid ſeveral . Sums paid to 
them out of the faid Lands, with a 
Power of Revocation in the ſaid Deed, 
to the ſaid Sir Thomas, to alter any of 
the Uſes, or wholly to make void the 
Deed. 

Sir Thomas died in 1653. Aſhton Earſ- 


field died 18 June 1654. without Iffue 


M.le, Dame Chriſtian died 4 March 1659, 


| That Sir Thomas had three Siſters, (viz.): 


Timothea Brown, Bridget Shelley and Grace 
White. 
William Shelley the eldeſt Son of the 
faid Bridget Serving Aſhton Earsfield, 
and made Bridget his Mother his Execu» 
trix, and died before Dame Chriſtian. | 
That Timothy Shelley was the eldeſt 
Son of Bridget at the death of Dame 
Chriſtian, Fa 
That the Defendant Joba Ear:field 
within a fort-night after the death of 


Dame  Chriſtiats entred 1 into all the Lands. 
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The Eſtate is now let at 662 /. per 
annim, but: was formerly reputed worth 
800 I. per anmms; but Abbots Marſh 
being near the Sea is ſubject to great 
Charges. 

That one third part of the ſaid Lands 
is claimed by Ambroſe Brown, Son of 
the ſaid T7mmothea, who was one of the 
Siſters and Co-heirs of the ſaid Sir I ko. 
Earsfield. : 

The Lands of 662 /. per annum are 
claimed by Elizabeth and Mary Goring, 
Daughter of Sir Thomas Earsfield, Fa- 
ther of the ſaid Sir Thomas by his firlt 
Wife, ' as Co-heirs of Herbert Earsfield, 
eldelt Son of Sir Thomas the Father. 

The Rent of His Farm let at 58 /. 
per auznum for ten years yet to come, 18 
only reſerved ta Sir Thomr25, his Execu- 
tors, &*c. dyring the Term, and the 
word ( Heirs ) omitted, and the Title 
thereof queſtioned by Brown and White, 
as if the ſaid Farm were not well con- 
veyed to the Defendant John Earsfield. 

That the Manfion Houſe called Dezr 


- Place, and the Farm Houſes were much 


out of repair at the death of the Lady 
Earsfield, and the Repairs thereof will 
coſt <0 1, | | 


The 


> 7  —=7# 
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The Points in queStion are. 


1. Whether the 5000/7. be charged 
on che Eftate either in Law or Equity, 

2, If it be, then when the payment of 
the Intereſt of the ſaid 5o0o 1. muſt be- 
gin, whether from the death of A/htorn 
Ear: field, or the Lady Earsfeld; and how 
the 5000 5. mult be patd.  * 

2. Whether the Annuities of the ſaid 
I00 /, per anmum, and 50 l. pir annum 
appointed to Bridget Shelley and Grace 
Ihite (hall continue after the payment 
of the Intereſt Mony begin for the ſaid 
5000 I. | 

4. Who ſhall be at the charge of the 
Repairs of the ſaid Manſion and Farm 
Houies, all being very ruinous at the 
death of the ſaid Lady. 

5. Who (hall be at the Charges of 
the Suits concerning Hills Farm which 1s 
with-held from the Defendant Earsfeld, 
and concerning Worth let at 166 /. per 
ann, Claimed by Mr. Goring , and the 
Rents thereof detained from the ſaid De- 
tendant. 

6. How the Intereſt of the ſaid 50co /. 
{hull be paid whilſt the Rents of Hz/s 
Farm and Worth are claimed as aforeſaid, 
the fame being near one halt of rhe 
Lands limited to the Defendant Eurſ- 


feld; P 2 7: T9 


CI ur wr ener oe OW, + oY enters er arp ens 1 
os 
a by LES 2068 CE nah 
< 


« wy 
w—_— 5% , 
_— M's any > , . rye 
<£D. <A 
ctr res > _— > 6 ns * _ 
roo er wwe nnnges Dragnet wie 
* NS ama; xx - 
Bn = th aac + $4@ 
—_ - #..—=7600 nl 
+ + xo 
_ 


_ 


Reports in Chancery. 


7, To whom the 2000). claimed by 
the Suit as Executrix to W:lliamr Shelley 
ought to be paid, whether to the Exe- 
cuirix of the ſaid William Shelley, who 
was the eleſt Son of the ſaid Brzdget at 
the death of Afhtoz, or to 17mothy Shelley 
who was the eldeſt Son at the death of 
the ſaid Lady Earsfield. 

The Defendant Earsfield 1s but ſixteen 
years old. 


The Court taking theſe Queſtions to. 
be of great weight, ordered the Caſe to 
be delivered to the Judges for their Opi- 
nions therein, both for Law and Equity; 

The Judges having confidered the Caſe 
and Potnts, have certified, ( viz, ) We 
have taken this Caſe, and the ſeveral 
Queſtions thereupon into conſideration, 
and are of Opinion. | 

I. That the 5oool. 1s well charged 

| upon the Eſtate in Equity. 
The pay- 2. That the 5000 /. ought not to be 
ment cf In- paid till the death of the Lady Farsfield, 
tereſt when and therefore no Intereſt is to be paid 
to begin for it but from her death, from which 
time it becometh due. 
Annuities to 3, That the Annuities of 100 /. and 
continue, tho 5o /. per annum have no dependance or 
other Montes relation to the payment of the 5co0 /. 


charged up- . : 
# 25 PRE and therefore ought (tt]] to continue ” 


accrew, 
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be paid during the refpe@ive lives of the 
faid Bridget and Grace, without any abate- 
ment of the 5coo /. or of the Intereſt 
for the ſame. 

4. That there ought not to be any al- Repair. 
lowance or abatement out of the 5000 /. 
or Annuities, or [Intereſt towards the 
Repairs of the Houſes, but the fame are 
to be done at the charpes of the preſent 
Owner. 

\ 5. That the Defendant Earsfeld who Charge of 
is folely concerned 1n the Suits, 1s tO gr. 

” bear the Charges of ſuch as he ſhall com- 

| mence, Or as {hall be brought conceraing 

 [& the ſaid Lands. 

6. That the whole Intereſt of the Jyterer of 
5000 |. ought to be paid from the time Money 
that it was due, , notwithſtanding any charecd on 
3 claim made to part of the Lands upon Land to be 
which it ſtands charged, EE 

7. That the 2000 /. appointed to w—_—_— 
be paid to the eldeſt Son of Bridget _—_ 
that ſhould be living at the death of Land 

S Aſton without Iflue Male, ought to be i 
| paid to Bridget as Executrix to Wil- | 
| liam Shelley her eldeſt Son then living. 

8. That the Limitation in the Deed A good Li- 
to the uſe of the Heirs of Sir Thomas mitation to 
Earsfield lawfully begotten, and to be create an 
begottenz and for want of ſuch Iſſue, fate Tail. 
&c. is a goo] Limitation to create an 

4 Eſtate 


Bill that no 
2d vantage 


thould be 


Statute of 
Limitations 
ailmiſt, 
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Eſtate Tail in Sir Thomas Earsficld, and 
the Heirs of his Body. 
| Fofter, 
Bridgman and 
H.les. 


This Court confirmed the Judges Cer- 
tificate. 


Herdret cont. Calladon, 13 Car. 2. f. 446. 


'HE Biil is to have an account from 

| the Defendant of Mony and Goos, 

for which the Defendant 1nliſts the Plain- 
tiff bath Remedy at Law, 

The Plaintiff inſiſts, that by reaſon of 
the cfflux of time, the Dcfendant would 
plead the Statute of Limitations, which 
at the time of the Bill exhibited - 1nto 
this Court, the Defendant could not do, 
the Plaintiff b:irg then within the time 
of the ſaid Statuic, at'd the P aintiff 
cannot go to Law without the dire&1on 
of this Court, that the Statute ſhould | 
not be given in Evidence. 

This Court ordered Prefidents to be 
ſearched for where the Cuurt hath or- 
dered that no advantage ſhould be taken 


raken of the of the Statute of Limitations of perſonal 


Actions, 1n caſes where the Suit had been 
begun here, and the time had been <t- 
fuxed pending the Suit, 


. 


id 
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This Court upon Preſidents, and re- 
hearivg the Cauſe, diſmiſt the Plaintiffs 
Bill. 


Norton cont. Bozeft, 13 Car. 2. fo. 478. 


HE Bill is to be relieved for 700 /. 

and ihe proceed thereof lent by 
Thomas Boneſt the Teſtator to Robert 
Hanſcombe upon a Mortgage of Lands by 
a Leaſe of 99 years, which the ſaid Te- 
ſtator took the ſecurity in the Defen- 
dant 1homas Boneſt, and afterwards by 
his Will deviſed ſeveral Legacies, and 
deviſed all the reſt of his perſonal Eſtate 
to the Plaintiff whom he made Execu- 
tor, and that the ſaid Mortgage was 
taken in the Defendants Name in Truſt, 
for the Teſtator, and the Plaintiff infiſts 
that the ſaid Boxeſt ought to align the 
truſt to the Plaintitt. 

But the Defendant infiſts, that the Te- 
ſtator intended, that in caſe the ſaid 
Mony on the Mortgage were not paid 
10, in his life-time, that the faid De- 
fendant Bozeſt ſhould have it, and that 


. the Teſtator took no Declaration, or 


other Writing of the Truſt from the De- 
fendant, or defired 2ny. 

| The Maſter of the Ro/s would not re- 
lieve the Plaiatiff, but diſmiſt the Bill. 
But the Lord Chancellor athiſted with 
P 4 the 
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the Lord Chief Juſtice of Erzeland de- 
clared, That notwithſtanding the inten- 
_ tion of the Teſtator, yet there being 
Voluntary 22 , more declared than an Intention 
Intention Wb 1s voluntary and ambulatory, and 
{hall not diſ- NEVer put into Aion, and the Eſtate jn 
chirgea Law which the Defendant claims, beirg 
Truti, and a {:tled upon a Truſt, the fame Trult is 
Devue chere- not diſcharged by any words of an In- 
of nor to. Fe (ontion, but that the Eſtate remains up- 
enter by on the firſt Foundation, which was the 
54 Truſt, which 1s deviſable by the Will, 
which being made above three years 
after the Declaration of any Intention, 
under which the Defendani claims, and 
the Teſtator having by the ſaid Will 
given the Defendant another Eſtate, and 
deviſed all his Eftate, not before given, 
unto the Plaintiff, and the Defendant 
not proving that the Teſtator renewed 
his Intention after the Will made, there- 
fore this Court is of Opinion, That the 
Truſt is deviſed to the Plaintiff by the 
Will, and that there is juſt cauſe to re- 
lieve the Plaintiff, and decreed the De- 
fendant to aflign the ſaid Truſt to the 
Plaintiff, | OY 


Meynel 
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Meynel & Sterling cont. Cooper, 13 Car. 2. 
fo. 677, 694 


HAT KRzchard Conqueſt being ar- 
T reſted and impriſoned at the Suit 
of one Cooper upon mean Proceſs, and 
after made an Eſcape, who upon a freſh 
purſuir, being retaken, 1s in Cuſtody 
gain 5 but the ſaid Conqueſt making it 
a»pear to this Court, that he had a Cauſe 
depending here, and he attending the 
{lame was arreſted and detained contrary 
to the ancient Priviledge of this Court, 
whereupon this Court ordered that the 
Bailiff Cohome, who laſt took him, to 
be committed to the Fleet for refuſing 
to diſcharge him; this Court ordered 


| the (aid M-yzzel and Sterling, Sherifls of 


Middleſex, to diſcharge the faid Conqueſt 
out of Cuſtody, the Sheriiis acquaint- 
ing the Court, the Caſe 1s as aforeſaid, 
and that the ſaid Cooper threatens to 


\ bring an Action of Eſcape againſt the 


Sheriffs. 

This Court again. ordered the ſaid A Priſoner 
Cohome to be committed cloſe Priſoner, diſcharged 
and that the Sheriffs ſhould forthwith ÞY Priviledge 
diſcharge the ſaid Congueſ# out of Cu- 7 _ 


ſtody, and that a Writ a Priviledge be conn 


awarded in that behalf, whereupon the þe brought 
Sheriffs diſcharged the ſaid Conqueſt _ againſt the 
| | O 
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his Action- againſt the Sheriffs for the 
Eicape, and will enforce the Sheritls to 
pay the Debt, and ſo conſequently in- 
valid, and overthrow the ancient and un- 
doubted Priviledge of this Court. 
The Court ordered the ſaid Action 
againſt the Sherifts, touching the Arreſt, 


and ſetting at liberty the ſaid Congueſt, 


be diſcharged, unleſs the ſaid Cooper thew 
- "a 

The faid Cooper offered ſeveral Rex 
ſons for Cauſe, but this Court diſallowed 
the ſame, and confirmed the firſt Order, 


and that the ſaid Aion be diſcharged, 


and all proceedings at Law againſt the 
Sheriffs be ſtayed. 

But the ſaid Cooper inſiſted that his 
Debt is great, and if the ſaid Conqueſt | 
be under Protection of this Court, Cooper | 
is like to loſe it. 

This Court declared Cooper may not- 
withſtanding the former Orders pro- 
ceed againlt Comgueſt, in order to the 
ſfati:faction of his Debt, as he-ſthould ſz 
cauſe. 


Rowel cont. V/abey, 13 Car. 2. fo. 90g, 


HE Fill is, That the Plaintiff Har- 

2aþ being the Widow of Azthor 

9/arp, Predeceſior to her Husband Simer 
Geering, 
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Geering who left her a conſiderable Eſtate, 
and on thejr Marriage fettled a Meſuage 
to Þ and Lands in Kezt, called great Waltor, 
n- | on her for a Joynture, and afterwards 
n- | the ſaid Siz-o prevailed with the ſaid 
Plaintiff Hannah to fell a Leaſe, where- 
on | of ihe was poſlcfied as Adminiſtratrix 
tt, Þ to the faid Anthony Sharp her former | 
jt, | Husband, of the value of 40 /. per ann. | 
W and alſo prevailed with her to joyn 1n 
a Mortgage of the aforeſaid joyntured 
gÞ Lands for 3oo l. to Henry Walley Father - 
ed of the ſaid Defendant; and 1n Ano 
r, | 1650. the ſaid Simoz and the Plaintiff 
d, | Hannah for 300 1. did by Deed bargain 
he K® and fell to the faid Henry Waley the faid 
Joynture Lands to him, his Heirs and 


is  Afﬀigns for ever, in which Deed the 
# 1 faid Simon covenanted, that he and the- 
er | Plaintiff Hamnah would make better af- 

 ſurance by Fine; and in the ſaid Deed 
t- was a Proviſo, That if the ſaid Simon 
0- Geering and the Plaintiff Aannah, or 
ie Þ either of them, or their Heirs, Execu- 


« |} tors, &c. did pay to the ſaid Herry 
} Wiley his Executors, ec. 348 /. at the 
time therein mentioned, then the faid 


© Fineto enure to the ſaid S707 Geering, 
| and the Plaintiff Hannah, and the longeſt 

»- | liver of them, and afier to the right 

yy Heirs of the ſaid Simon for ever ; and 


m | in Michaelmas Term 1650, a Fine was F 
7 Og k "Fn levied i 
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levied, and the Monies not being paid 
according to the Proviſo, and dimon 
wanting more Mony, the ſaid Simeon and 
Hannah by Deed of Confirmation in 
April 1653. for 146 1. more, befides the 
348 L. confirmed the ſaid mortgaged Pre- 
miſes to the ſaid Henry Walley and his 
Heirs on Redemption, but before the 
Redemption the ſaid S7z20n Geering died, 
and the ſaid Hurnah ordered the Tenant 
of the Premiſes to attorn to Waley till 
ſatisfation of his Demands, and after- 
wards the Plaintiff Rowel inter-married 
with the ſaid Harnab, and afterwards 
the ſaid Henry Walley by Will deviſed 
the ſaid Premiſes to the Defendant James 
Walley and his Heirs : So to redeem the 
faid Premiſes, and to ſecure the ſaid 
Hannahs Joynture is the Scope of the 
Bill. : : 

The Defendant Fawes Waley inſiſts 
he is willing to aſbgn and convey the 
Premiſes as this Court ſhall direq, with- 
out whoſe dire&ion he cannot ſafely do 
any ad, the other Defendant Tho. Geer- 
ing, the Son and Heir of the ſaid Simon 
Geering the Mortgagor being an Infant. 

This Court thereupon, and hearing 
the Anſwer of the Defendant Thomas 
Geering, by his Guardian, whereby the 
ſettlement upon the Plaintiff Hannah 
is owned to be as aforeſaid was _ 

&d, 
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fied, that the Eſtate of the Defendant 

Wallez in the Premiſes is, but a Mort- 

gage, and that the Plaintiff Hannah 

ought in Equity to enjoy the Pre- 

miſes during her Life notwithſtanding 

the Fine by her paſſed as aforeſaid ; bur 

this Court being tender of the prejudice 

of the Infant by a Redemption of the Redemption 
Premiſes before he came of Age, a Que- Þy an Infant. 
{tion aroſe in what manner a Redempri- 

on ſhould be made and by whom, whe- 

ther by the ſaid Hannah or the ſaid In- 

fant, and by whom the ſaid Mortgage 

Mony ſhould be paid. 

This Court conceived it moſt juſt, that The Widow 
the ſaid Plaintiff Hannah, and the ſaid (who had an 
Infant ſhould proportionably pay what Eſtate for 
was due upon the faid Mortgage at the Lite) and the 
time of the death of the ſaid Simon Gee- _ _ 
ring, the Mortgagor, rating the ſaid Eſtate 
for Life of is = faid yOu in the —_ 
Premiſes at one third, and the Reverſion bly. 
in Fee of the ſaid Infant at two thirds 
from the time of the ſaid S7wor's Death. 


Bowen contra Edwards, 13 Car.2, £180. 


| HE Plaintifis Suit 1s to have a Re- 
£ demption of Lands, and the De- 
fendant inſiſting on the Antiquity of the. 
ſaid-Mortgage , and that by _— of 

ong 
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long Leaſes in being at the time of the 
Mortgage; the Defendant could not re- 
ceive any benefit of the Premiſes till the 
Leaſes expited. | 

The Lord Chancellor at this Hearing, 

being 17 Novemb. 1660. diſmiſt the Bill. 
IRE But the Plaintiff praying a re-hearing 
<1 5 prove on the Merits of this Cauſe” nd antes 
nalty of tre- Pr: \idents where Relief hath been fre- 
ble Coſts, qu:nily given upon Mortgages more an- 
cieat, this Court granted a Re-hearing 
, upon the Penalty of treble Coſts, if the 
Plaintiff 1s not relieved. | 

The Caſe being, (vis. That the Plain- 
tiff being ſeiſed in Fee of the Premiles, 
worth 2001. per anmum 1n 1637. mort- | 

gaged the ſame to the Defendants Father 

for 2501. and the Plaintiff agreed, and 
accordingly ſealed a Deed for the abſolute 
Purchaſe of the Premiſes to the Defen- 

 dants Father, if the 250 /. were not paid 
at the end of feven years _ | 

The Defendant infiſts that the Plaintiff 

being poſleſt of the Premiſes in Rever- 

fion, after the Expiration of certain Leaſes 

for years from the Crown, did by Deed 

with Fine and Recovery thereupon, and 
What fhall dated 24 Fer. 1637. fell the ſaid Pre- 
be faid a miſes to the Defendants Father in Fee; 
—_—_— who never 1n his Life time yeceived any 
abſolate Sale, Profits, the Leaſes expiring after his _ 
© OY WINc 


4 
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which came to the Defendant, and he 


hopes accordingly to enjoy it, being an 


abſolute Eſtate without any Defeazance. 

The Maſter of the Rolls being afliſted 
with Mr. Juſtice Hyde, on reading the 
firſt Order, and a Bill which was exhibit- 
ed by the Defendants Father againſt the 
Plaintiff to have the Lands or Mony, 
which makes it appear a Mortgage, and 
of ſeveral Preſidents where Relief hath 
been given in Cafes of like Nature, de- 
creed a Redemption paying Principal and 
Damages. 


Whorwood contra Whorwood, 14. Car. 2. 
fo. 1016. 


Bill of Review to reverſe a De- 

cree for Alimony. 
The Plaintiff infiſted for Error, that 
there isno Foundation whereon to juſtifie 
the ſaid Decree or Proceedings thereon 


for that there is no Confirmation there-- 


of by the AQ of Judicial Proceedings, 
and that there are ſeveral Votes in the 
Commons Houſe of Parliament for that 
purpoſe, S 

This Court referred it to the Judges 
on theſe two Points (viz.) Whether the 


Decrees for Alimony made. in the late 


times are confirmed by the faid At, and 
whether 


» . 
ow 
- - - WW — Oo —en_—— ——_— 
— _ man cones 


Decrees for 
Alimony 
confirmed 
by the At 
of judicial 
Proceedings. 


TIN 
\ 
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whether in this Caſe Bills of Review do 
lie for the Reverſal of the ſame. * 

Ten Judges certified in Mich. Term 
1662. that Decrees for Alimony made 
in the Court of Chancery in the late 
times are confirmed by the Act for Con- 
firmation of Judicial Proceedin 

And that a Bill of Review doth not 
lie for want of Authority in that Court 
to make Decrees in Caſes of Alimony ; 
bur it lies for other Defe&s not remedied 
or provided for by that A&, and all the. 
Judges of Ergland agreed to the ſame 
Opinion though not ſubſcribed, 


Mead cont. Cave, 14 Car. 2. fo. 97 5. 


=HAT Charnel Petty, Grandfather of 

the Plaintiff and Defendant Char- 

al Mead by his Will deviſed Lands to 
Truſtees, that they ſhould out of thic 
Profits thereof pay unto the younger 
Children of his Daughter Mead, the 
Plaintiffs Mother, 400 I. equally to be 
divided,and the ſaid Plaintifis Mother had 
fix Children, ſo that five of them are 
within the intent of the Will to have 
80l. apiece, but the Defendant Charmel 
Mead inſiſting that the 801. apiece doth 
not belong to the Plaintiffs, for that they 


are elder in ſeniority of years than » 
£ 


. Charnel Mead was his Fachers eldeſt Son, 


ler to manage his Affairs and to pay his 
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the Defendant Charne! Mead, the ſixth 
Child, being a younger Child than any 
of them, and: that he ought to have the ; 
ſaid Mony , whereas younger Children, i | 
in this Caſe is to be taken as diltinguithed ,. - | | 
younger 

from the Heir at Law, and not from the (116,62 to 
elder Children in Age, and that it wos take bn netit 
the intent of the - ran it ſhould be of a Devite: 

ſo appeareth by this, that the Defendane 


Who ſhall 


and was to inherit a fair Eſtate by deſcent 

from him after his Death. , 
This Court was clear of Opinion that 

the Plaintiffs were within the ſaid Truſt, 

and that the Defendant Charnel Mead 

ought to be excluded by the Intentions 

of the Teſtator, and decreed the Plain- 

tiffs the 8o [, apiece, and the Defendant 

Charnel Mead to be totally excluded. 


Cropley contra Marquiſs of Newcaſtle 
I 4 Car. 2. fo. 923. 


HAT Edward Cropley deceaſed, the Sale of Lands 
Plaintiffs Father. and Teltator, in by Ccitſent: 
1640. did lend to the Defendant 12co L. 
on Bond ;, the Plaintift, as Executor to 
his ſaid Father, is intituled to the ſaid | 
Bond, and the Defendant being beyond I 
Sea, and having authorized Edward But- 


Debts, and for that purpoſe to ſell his | 
Q. Eſtate : 
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Eſtate z and the Defendant importuned 

the Plaintiff to purchaſe the Capital Meſ- 
ſuage in Clerkenwel, and the Manour of 
Elabrongh now in queſtion, aſſuring the 
Plaintiff it would be a great kindneſs to 
the Defendant, the Marquiſs, and inable 
him to pay. his Debts, and provide for 
his Children, and told the Plaintiff that 
he ſhould have a good Title, for that the 
Marquiſs, before the troubleſome times, 
had ſetled the Premiſes on humſelf for 
Life, Remainder to his Brother Sir Charles 
Cavendiſh, the ſaid Robert Butler, James 
Whitehead and John Rolſton and their Heirs 
upon Truſt to fell 3 but the Plaintiff de- 
fired to have the Marquiſs his: Approba- 
tion of the ſaid Sale, whereupon the 
ſaid Butler told the Plaintiff that the Mar- 
quiſs fince his departure wrote ſeveral 
Letters to him and Viſcount Marsfeeld,the 
eldeſt Son ,of the ſaid Marquiis, to ex- 
pedite the Ele, and had by Letters alſo 
the Marquiſs's Approbation and Allow- 
ance of the Plaintiffs purchaſe of the Pre- 
miſes, and upon the ſaid Butlers Offer 
that the ſaid Cropley, Viſcount Mansfield, 
and Henry, now Viſcount Marrsfield the 
Marquiſs's ſecond Son, ſhould join with 
the Truſtees 1n the Conveyance, was 1n- 
couraged to proceed in the purchaſe of 
Flabrough, and agreed to give 7400!. 
for the ſame; and as to the manner es: 
| tne 
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the Conveyance and Title, the Plaintiff 


elyed on = ſaid Butler, who was un- 
willing to produce the Deeds of Settle- 
ment on the Truſtees, leſt he ſhould there- 
by diſcover the Poſture and Condition 


of the Marquiſs's Eſtate 3 that by Deed 
in 1654, tnrolled, whereby the ſaid Charles 


Viſcount Mansfietd fince deceaſed, ard 
Henry now Viſcount Marnsfield,then eldeſt 
and ſecond Son of the faid Marquiſs, and 
all the Traſtecs were Parties, the ſaid 
Manour was conveyed to the Plaintiff 
and his Heirs for ever ; and the Plaintiff 
paid the ſaid 740D IL. (viz.) 5600 l. 
ready Mony, and 1800 [. was allowed 
the Plaintiff for his Debt, and afterwards 


_ the ſaid Butler preſſed the Plaintiff to. 


buy the Houſe ia Clerkenwel, and writ 
to the Marquiſs touching the ſame ; the 
Marquiſs by the Name of Jobn Forreſt, 
which Name he then uſed, wrote an An- 
ſwer to Butler and thanked him for what 
he had done, and ordered him to ſel] the 
ſaid Houſe, whereupon the Plaintiff by 
Deed 3o Jar. 1654. 1nrolled, for the con- 
fideration of 1400 L. paid to the ſaid 
Sons and Truſtees had' te {aid Meſuage. 
conveyed to Truſtees for the Plaintiff 
and his Heirs ; but the faid Marquils be- 
ing returned again into Ezglard, ſays, he 
gave no Authority or Conſent to the ſai 
Sales; and that the Truſtees had only 
Q.s : the 
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the power to ſell the Reverſion after his 
Death, and will not confirm the ſaid Pur- 
chaſes, pretending he' hath an Eſtate for 
Life in the Premiſes, which neither his 
Sons nor the Truſtees had power to (ell, 
and claims the Premiſes for his Life. 

The Defendant, the Marquils, 'infiſts 
he did not intend his Truſtees to ſell any 
other Eſtate than they were intruſted 
with, and that the Reverſion it ſelf was 
- => great enough for the Mony agreed 
/ Or. 

Now the Point 1n Controverſie 1s, whe- 
ther the Defendant, the Marquiſs, did 
conſent to or allow of the ſaid reſpective 
Sales as to his own Eſtate for Life, re. 
ſerved to him by the ſaid Indenture Tr1- 
partite, or whether the Plaintiffs faid re- 
ſpective. Purchaſes ſhould only relate to 
the Reverlion 1a Fee after the Marqultſs's 

Death. 
2 0 WO This Court with the Aſliiſtance of the 
abſolute Fee Judges on the reading a-Paper of Advice 
: or only a under the Hands of the Marquiſs's learned 
Reverlion Council 1n 1649. and Letters from the 
* for Lite con- Marquifſs, were all clear of Opinion that 
ſented to be the Defendant, the Marquiſs, did conſent 
fold. to the abſolute Sale of the Inheritance 
of the Manour of Flibrough and the 
Houſe in Clarkenwel, and that the Plain- 
eiff 1s fair Purchaſor thereof for a full 


_ confideration,- which came and was ap- 
| plyed 
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plyed to the Marquiſs's uſe and benefit, 
and the ſaid Charles Viſcount Mansfield 
having covenanted for enjoying Flabrough 
againſt the Marquiſs, was a farther Evi- 
dence of - the Intention of the Parties, and 
decreed that thePlaintiit and hisHeirs ſhall 
enjoy the ſaid Manour of Flabrough and 
the Houſe in Clerkenwel againſt the Mar- 
qui, and all claiming under him, and the 

| Marquiſs to make Aſſurance of his Eſtate 
in the Premiſes to:the Plaintiff and his 
Heirs, @*c.' - 


Eyre contra Fackson, 14 Car. 2. 
i. 75 1; 67%, 910% © 


HE Bill is a Bill of Review to re- 
verſe a Decree whereby the now ter : 

Plaintiff were decreed to give the now 
Defendant fatisfaftion for his Loſles, 
the-now Plaintiffs having plundered the 
ſaid Defendants in late times of his Goods, 
Houſho!d-ſtuff, apd of Debt-Books, Bonds 
and Specialties, 5 as he could not make 
Proofs to ground an Adton at Law, and 
the now Plaintiffs were decreed to pay 
the now Defendant 400 /. befides the 
Goods and Mony which the ſaid now 
Defendant received back from the Plain- . | 
tiffs, and the ſame to be in ſatisfaction of | 
the Defendants Damages, Loſſes and Coſts, 
and he to proſecute which of the now 
Q 3 Plaintiffs 


This Court 
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Plaintiff; he pleaſes upon the ſaid Decree, 
and the now Plaintifis to proſecute each 
Other to pay their proportions. 

The now Plzintitis infift that the De- 
cree 1s erroneous and ought to be reyerſt 
for that it is contrary to the Rules and 
Praftice of this Court to deprive the 
Courts of Law of the determination of 
Matters there determinable, or to aſſ-ſs 


not to afſcis Damages for a Treſpaſs, which ought to 


Damages tor be aſcertained by a 


a [reipals, 
Fc 


ary at Law and not 

otherwiſe 3 and the Plaintifis have paid 
the ſaid 4001. above eight years before 
the Bill exhibited to their prejudice 5 ſo 
the Plaintiffs inſiſt that the Decree ought 
to be reverſt, and they reſtored to all 
that they have loſt and been dampnified 
by the ſaid erroneous Decree. 

The Defendant pleaded and demurred, 
and infiſted that the now Plaintiffs were 
decreed to pay 400 I. and paid the ſame 
and reſted ſatisfied therewith eight years; 
and alſo pleaded the A& of Oblivion in 
Bar of the Plaintiffs demand, which was 
reſerved till the Hearing, and on hearing 
the ſaid Decree it was reyerſed. 

Bur as to the Point of Reſtitution his 
Lordſhip would adviſe, whether the At 
of Oblivion ought to bar the now Plain- 
tiffs from being reſtored to what they 
have loſt by the ſaid Decree. 


This | 
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This Court with the Judges declared 
that the now Plaintiffs notwithſtanding 
the At of Oblivion ought to be reſtored 
to all they have loſt or been dampnified 
by the ſaid Decree, and reverſed the De- 
cree, and ordered the Defendant to re- 
pay the 400 I. and Damages and Coſts, 

But the Defendant inſifted, that by the 


Rules of the Common Law where a: 


Judgment is reverſed and Reſtitution 

awarded, the Courts of Law give neither 

Damages or Coſts, and that this Court 

— uſually guide it ſelf by the Rules at 
aw. 

This Court deſired to” fee Preſidents 
where Damages and Coſts had been given 
1n Caſes of this Nature, and finding no 
Prefidents could be produced, this Court 
would not charge. the Defendant with 
Damages or Coſts. 


Domina Cramborne contra Dalmahoy, 
14 Car. 2. fo. 519. 


THE Bill is to review and reyerſe a 
Decree made the 3d of May, 1655. 

in a Cauſe wherein El/jzabeth Dutcheſs of 
Hambleton was Plaintiff againſt Elizabeth 
Counteſs of Dirltoz, and the Counteſs 
of Cramborne, (now Plaintiff ) Defendants 
to ſettle the Truſt of Gzlford Park, and 
other Lands , and the Equity of Re- 
Q 4 demption 
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demption of Wauborongh, and other Lands 
all in Com. Surrey, and direfting the Re- 
verſion of all the Premiſes after the death 
of rhe ſaid Counteſs of Dirlton to be con- 
veyed by the Defendants therein named 
to the ſaid Dutcheſs, her Heirs and Afſ- 
ſigns. | 
The now Plaintifi inſiſts that the De- 
cree is erraneQus,and ought to be reverſed, 
for that ar the making thereof there was 
no Bill or Cauſe in Court depending 3 
for that the Dutcheſs of Hambletor, who 
was Plaintiff in the faid Decree, ſued as 
a ſole Woman; and after her Bill in 1653. 
which was before the Decree, ſhe married 
the now Defendant Mr. Dalmahoy, where- 
by the Bill of the Dutcheſs and all Pro- 
ws =— ceedings abated and became void, and 
11 no Bill of Review was brought, and 
Plaintiff fues the faid Dutcheſs continyed married till 
xi jg whe; after the Decree 3 and for that the De- 
= i una cree was contrary to Law and Juſtice, 1t 
and then a appearing that the Deed made by the 
Decree yet Earl Dirlton, whereupon the Decree was 
this is no er- grounded, was in the nature of a Feoff- 
roneous De- ment, but never-executed by Livery, ap- 
cree. peared to be voluntary to difinherit the 
now Plaintiff, and if it could not ope- 
rate at Law It ought to have no Force 
or Countenance in Equity being made but 
the daybefore he died. : ; 


To 
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To which Bill the Defendant pleaded 


and demurred, and inſiſted that the De- 
cree ought: not to be reverſed, or that 
the Error that the Dutcheſs was married 
is only Matter of Abatement, and not 
to the Right, and appears not in the 
Body of the Decree, but is Matter of Fact 
out of the Decree ; and that the Plaintiff 
hath aſſigned for Error and not for new 
Matter, and were it ſo, ſhe might have 
had advantage thereof before the Hear- 
ing, and ought not now to be admitted 
to it, and no Advantage could be taken 
thereof but by. Abatement. 

. And the other Error aſſigned is no Er- 
ror, but the Cauſe adjudged upon the 
Deeds and Proofs of he Earl of Dirlton's 
latentions. 

This Court, with the Afiſtance of 
the Judges, held the Plea and Demurrer 
good, and diſmiſt the Plaintiffs Bill of Re- 
view. 


Nanney cont. Martie, 14 Car.2.f.3 344335- 
I5 Car. 2. f. 232. 


T HE Caſe, That Hugh Nanney de- 
ceaſed and Sarah Ps Wife, exhi- 
bited their Bill into this Court againſt the 
Defendant John Martiz for a Legacy of 


300 1, and other Monies deviſed unto the 


Plaintiff Sarah, (before Marriage) _ 
| | | VV 118 


Ma. a i nn " EE RAE of 
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Will of Martiz Cornick (her Father ) des 


ceaſed. 
þ That 2 Decewb. 13 Car. 2. It was de- 
EE, creed, that the Plaintiff be paid the 3ool. 
TY and other Monies payable by the ſaid John 
'T Martin. ; 


— — 
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This Decree was inrolled, and after- 
wards the Plaintiff, Hugh Narnney, died 
inteſtate, Anume Nanney took Adminiſtra- 
tion of the Goods of the ſaid Hugh 
Nanney, and by virtue thereof claims the 
FT 18 ſaid 3oo L. and other Monies decreed un- 
| Rs to the ſaid Hugh Nanney and Sarah his 
L353 Wife in the Life time of the ſaid Hugh 
i Namnney. 

Whether the Mony fo decreed do be- 
long unto the Adminiſtratrix of the ſaid 
Hugh Nanney and to the Complainant 
Sarah, is the Qulſtion, 


pR__ 


IF | This Court referred it to a Judge to 
+ certifie. | 


R The Judge gave his Opinion (7s. ) 
\ —rnerhg a Firſt, I JE that a <2 in Chan- 
Judgment cery for Mony or any other perſonal 
for Debt or thing, being a Judgment in Equity, is of 
Damages at the like nature with, and ought to be 
Common ooverned by the ſame Rules as a Judg- 
Laws ment for Debt or Damages at Com- 
mon Law, and conſequently that the 

Intereſt or Benefit of this Decree, and 

the Mony due thereby ought to go and 

be unto ſuch of the faid Parties as _— 

ave 
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have Right thereto, in caſe it were a 
Judgment for Debt -or Damages at Com- 
mon Law. 

Secondly, If a Judgment be had by Judgment 
Husband and Wife (at Common Law | had by Baron 
11 an Action brought by them both for and Feme 
a Debt due unto the Wife before Marx- 12 Action 
riage, and ghe Husband dies after the —_— 
Judgment and b-fore Execution ſued, ; Debe _ 
I conceive that the Debt due on this ;, the Wit 
Judgment bclongs to the Wife, and the before Co- 
{hall ſue Executton upon the Judgment, verture, Ba« 
and not the Executor or Adminiſtrator r0n dies, the 
of the Husband 3 all which I humbly os (hall 
ſubmit ro the Judgment of this Honoura- at _ 
ble Court. the Executot 
Robert Hyde. of the HuC. 

band ſhall 
This Court confirmed the Judges Cer- not have it, 


tificate. 


Martyn contra Perryman,. 14 Car. 3. 
fo, 966. 


HIS Court decreed a Partition not- Partition. 
withſtanding Feme Coverts and In- 
fants, and ſome Incumbrances were in this 
Caſe concerned. 


Roberts 
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Reports in Chancery. 


Roberts cont, Wynn, 15 Car. 2. fo. 434. 


HE Bill is to be relieved againſt the 

Will of Johz Bodvile, Father of the 
Plaintiff Sarah, pretended to be gotten by 
the Fraud and Practice of the Defendant . 
Wynn, which Will tends to qylinherit the 
Plaintiff Sarah, the ſaid John Bodwiles on- 
ly ſurviving Daughter and Heir of a 
great Eſtate in Lands, and to ſettle the 
ſame . on the two Defendants, Griffith 
Wyn Son of the Defendant Tho. Wynn, 
and Tho. Bodvile Infants. 

The Caſe is, That the ſaid John Bod- 
vile, deceaſed, upon his inter-marriage 
with Azne the Daughter of Sir V/V:ll:an 
Ruſſel, and in conſideration of 5000 /. 
Portion ſettled the Premifes on himſelf 
and his Heirs Males on the Body of the ' 
{aid Arne, Remainder to his right Heir, 
and the faid Johzz Bodvile died without 
Hlue Male, by virtue whereof, and of 
the ſaid ſettlement, the Premiſes would 
have deſcended to the Plaintiff Sarah, 
who married the Plaintiff Mr. Roberts, 
Son of the Lord Roberts, Lord Privy 
Seal, and who had Iflue by the faid 
Sarah two Sons and two Daughters in 
the life-time of the ſaid Fohn Bodwile, and 
who was ſo well ſatisfied with the ſaid 
Match, did on the Birth of the ſecond 

| SON 
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Son of the ſaid Plaintiff become God- 
father, and named him Charles Bodvile 
Roberts, and declared he would make 
him his Heir, with ſeveral other Expreſ- 
fions, and declared that if the Lord Ro- 
berts would ſettle on his Son, the Plain- 
tiff, an Eſtate, he would ſo ſettle his 
Eſtate that it ſhould come to his ſaid 
Daughter Sarah and her Heirs, where- 
upon the Lord Roberts ſettled 3ooo I. 
per annmm upon his Son Mr. Roberts, and 
his Iſſue on the Body of the faid Sarah 3 
and in the year 1660. the ſaid Mr. Bod- 
vile made his Will, whereby he gave 
all his Eſtate to the ſaid Sarah for life, 
Remainder to her Son Charles in Tai), 
and made the faid Plaintiff Sarah Execu- 
trix, and declared, that though he had 
ſiace levied Fines of all his Eſtate, yet 
he did not in'the leaſt thereby intend 
to revoke the ſaid Will, or diſinherit 
his ſaid Daughter, nor would give one 
Foot of Land away from his Daughter 
Sarah, and his Grand-ſon Charles Bodwile: 
bur in December 1662, the Defendant 
Wynn by practice got the faid Bodwile 
to make another Will, who at that time 
was very infirm, and which was-twice 
publiſhed, whereby he ſertled all his 
Eſtate in Truſtees for the uſe of two In- 
fants, ( viz,) one named Bodvile an obs 
{cure 
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Reports in Chancery. 
ſcure Child, and the other was the ſaid 
Defendant VV;ns Son. 

The Defendant inſiſted that Bod- 
vile upon Marriage with the Plaintift 
Sarahs Mother, had 5000 /. Portion, and 
that Bodwile upon the Settlement made 
upon the ſaid Marriage, did tye nothing 
« upon his Daughter bur 5000Z. in Mony, 
and (that) upon condition that ſhe mar- 
ried with his conſent, and reſerved the 
power of his Lands to himſelf, left he 
ſhould have l{fſue Male by a ſecond Wife, 
and by this Will gave 500c/. to his 
faid Daughter, though ſhe did marry 
without his conſent, but with a Proviſo, 
that ſhe ſhould not queſtion his Will, or 
dilturb or hinder his Executors : and 
that his ſaid Danghter Sarah, the Plaintiff; 
married in 1657. but there was no Re- 
conciliation till the year 1660. but had 
declared he would never ſettle his Eſtate 
on his Iflue Female; and that the ſaid 
Bodvile had always a great kindneſs for 
the Defendant Wy-z”, and his Family, 
and that Wyn had no Hand in making or 
contriving the ſaid Will. 

So that the <ff-& of the Suit is to 
have the faid Will in 1662. ſet alide 
and made yoid. 

* This Court with the aſfliftance of the 
Judges, and on reading ſeverzl Preſidents 
&n the Plaintiffs part, declared they did 
not 
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Reports in Chancery. 


not conceive it of any conſequence or 
yalue that the Defendant for whom the 
£ſtate 1s ſettled in the Truſtees were 


infants, and not privy to the Fraud, for Fraud, 


if that ſhould be admitted to bar the 
Heir from Relief, any third Perſon might 
for the advantage of his Children or 
Relations, by Practice ſet up a Will or 


Deed, and put - it out of the Power of 


the Court to ſet afide, or make void 


ſuch a Will or Deed ; and they were al- 


ſo of Opinion, that the making of this 
Will was not an A& of Prudence or 


Honeſty in Mr. Bodvile, but rather of 


great Injury and Injuſtice, the ſame tend- 


0g to difinherit an Heir, and only Child, 
b-ing innocent and inoffenſive, and to 
introduce Strangers without any reaſon 
of Afﬀaity or Meritz and it appeared 


Mr. Bodwvil? always intended to leave his 


Eſtate to his Daughter, if ſhe married 


with his conſent ; and his Lord(hip far- 


ther declared, That although the Mar- 
rizage of the Plaintiff Sarah, without 
Mr. Bodwile, her Fathers conſent was an 
High Treſpaſs, inſomuch that if his paſ- 
fion had poſſeſſed him from that hour, 
and he would have refolved to have 
puniſhed it with a total difinheriſon , 
his Lordſhip would not have relieved 
her ; nevertheleſs it now appeared that 


he was reconciled before 1660. and well 


ſatisfied 
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will contrj- Peared that the Defendant Wynn was 


ved. 


Prevailing 
circumfſian- 


Reports in Chancery. 


ſatisfied in the Match, and that he in- 
tended to ſettle his Eſtate on the Plain- 
tiff, as by the Will in 1661. and it ap- 


the Contriver of this Will, and that on 
Mr. Bodviles promiſe to ſettle his Eſtate 
on his Daughter, and her Heirs, 1ndu- 
ced the Lord Roberts to make the ſettle- 
ment of 3oool. per an2um on the Platn- 
tiff Mr. Roberts and his Iflue by the 
ſaid Plaintiff Sarah, which did carry in 
it a great circumſtance of Equity againſt 
the pretended Will, although there was 


ces in Equity, NO ſuch formal Agreement executed, 


which according to the courſe of Pro- 
ceedings could in Equity be ground 
enough of it ſelf for a Judicial Decree 
againſt the faid Will. | 

His Lordſhip, with the Judges, were 
of Opinion, that the faid Will was ob- 
tained by great fraud and circumven- 
tion of the Defendant yz, but by 


This Court TEaſon the Prefidents did not fully reach 
cautious to £0 this Caſe, whereby there might be a 
Decree with- Decree without greating a Preſident, 


out a.Preſi- which, if any one, his Lordſhip declared 


dent, 


he would have decreed the cauſe, there- 
fore his Lordſhip and the Judges held it 
not fit at preſent to make a Decree 
finally to determine this Cauſe, yet de- 
clared that there appeared ſo much Fraud 
in the Defendant Wymrz in gaining _ 

| 11 


Reports in Chancery. 
Will,, and ſo much Equity and Juſtice 
12 the Plaintiffs Cauſe, that they would 
not diſmiſs the Plaintiffs Bill, or 'relieve 
the Defcndants upon their Bill z but the 
Matter being fit to be relieved, and yet 


_ not ripe for a Decree, this Court gave 


the Plaintiff a years time to take ſuch 
farther courſe againſt the ſaid Will as 
they ſhould be adviſed, and the Injun- 
Ction to continne. . | | 

The Plaintiff etitioned the Houſe of 
Lords, who upon ſeveral long Debates 
referred it-back to the Lord Chancel- 
lor to decree for either Party according 
to Juſtice and Equity, although no Pre- 
fident ſhould - be found for that pur- 
pole. 

And his Lordſhip, with the Judges, 
upon ſeveral days hearing the matter, 
declared they could not relieve the Plain- 
tiff 1a this Court, and diſmiſt the Plazn- 
tiff Bill without Coſts, and diflelved the 
Injunction. 


S:140ns cont, Cornelias, 15 Car. 2. fo. 73: 
: 


HE Bill is to have an Agreement Demutret to 


in Specie to be performed, the De- a Bill tor per- | 


fendant demurred, for that there: was formance of 


| . - an Agree- 
bur 20 s. paid as earneſt to bind the hy gee 


Bargain, which is but an inconfiderable {, e:2-0n- 


execution of the Agreement, and it be- iderable ear- 
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ing not under Hand and Seal, the Court 
allowed off the Demurrer. | 


Minſhal cont. Minſhal, 15 Car, 2. 


HE Plaintiff got an Injun&tion to 
ſtay Waſte, or felling of Timber 
Trees from off the Premiſes. 
Injantion The Defendant moves to diſlolve the 
to ſtay fell- InjunCioo, infifting that he hath ſworn 
ing of Tim- jn his Anſwer that he hath an Eſtate of 
os Inheritance in the Premiſes, and hath for 
— Sag fourteen years cut down Timber grow- 
was without 10g upon the ſaid Premiſes, and fold the 
impeach- fame without interruption, and upon pro- 
ment of ducing the ſettlement which was made by 
Waſte. the faid Defendant upon the Marriage 
with his Wife, whereby it appeared that 
he had an Eſtate in the Premiles in que- 
ſtion, without impeachment of Waſte, 
His Lordſhip ordered the ſaid Injun- 
ction to be abſolutely diſlolved. 


Obligee Field cont. Clerk, 15 Car. 2. fo. 790. 
makes the 
Obligor Ex- 
ecutor, the 
Bond not 


HE Defendant entred into Bond 

to the Teſtator, and after the Te- 
Eharoed in ſtator makes the Defendant his Executor, 
Ty bein . whereupon the Defendant infiſts the Bond 
for ſecurity 18 thereby diſcharged in Law. 


of Arrears of 
Rent, The 


2" 


Reports in Chancery: 
This Court declared , That though 


the Bond was diſcharged in Law, yet in 


Equity the Defendant ought to account 
the Arrears of Rent thereby ſecured. 


Funby cont. Johnſon, 15 Car. 2, fo. 293: 


TH E Defendant won of the Plaintiff 
playing at Cards 1057. which the 

Plaintifi upon account did own to be due 
to the Defendant, whereupon the Defen- 
dant brought his Aion of the Caſe, 
and declared on indebitatus aſſumpſit for 
to5. and upon an inſtmul computaverunt 
for 105]. to which the Plaintiff pleaded 
202 aſſumpſit, and upon a Trial a Verdict 
paſſed for the Defendant for 105 4. Da-gj i 6.. 
mages, and he bath fince taken out... 
Judgment and Execution, and therefore the Bill.ic be- 
in reſpedt there wgre only Damages re- ing to be re: 
covered, whereof the Jurors were the lieved after 
proper Judges, and for that the Bill was Verdict, 
exhibited after Judgment and Execution Judgment 
as by the Records and Proceedings duly. 7... 
carried on, zccording to the Rules of the jnppwea; 
Court of Common Pleas. 

The Defendant demurs, and pleads, 
and demands Judgment, whether he ſhall 
facther anſwer that part of the Plaintiffs 
Bill 'as coneeras the Verdict and Judg- 
mein: 


R 2 ; Thif 


* and Execu- 
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Reports in Chancery. 


This Court allowed the Plea and De- 
murer. = | 


Dominus Digby cont. Morgar, 16 Car. 2, 
fo. 799. 


HE Lord Dzgbys Bill being to be 
relieved for a Meſuage 1a @meen- 


ſireet, which was purchaſed by the Earl 


of Briſtow, and there being then a Leaſe 


of 99 years made of the Premiſes by one 


Newton, the ſaid Earl took an Afſiign- 
ment thereof in the Names of Phil 
Digby and Arthur Everard, and the con- 
veyance of the Fee he took 'in the 
Name of the Defendant Broom and Hodges 
in Truſt for the ſaid Ear], and the ſaid 
Earl by Deed, 23 Feb. 17 Car. 1. ſettled 
the Premiſes. and therein declared that 
his Son Fobr Digby ſhould have the Pre- 
miſes to him and the Heirs of his Body, 
Remzinder to the Plaintiff Johr Lord 
Digby, and the Heirs of his Body, Re- 
mainder to George, Francis, and every 


Other of the Sons of the now Earl of 


Briſiew in Tail, Remainder to the 
Daughters of the now Earl in Fee, and 
that the Eſtate which Broozz and Hodges 


had, ſhould be fſubje& to the Truſt 


aforeſaid, with power of Revocation to 
the ſaid Earl; and in 1651. the ſaid 
Earl by Will confirmed the ſaid Deed, 


and 


F 


Jes 


. 2, 


Reports in Chancery. 


and ſoon after died, -after whoſe death 
the ſaid John Digby his Son took the Pro- 
fitsz and the ſaid Job» Digby being dead 
without Iſſue of his Body, the Plaintiff, 
the Lord Digby claims the Premiſes ac- 
cording to the Truſt; but. the Defen- 
dant Diana Digby taking advantage of 
Joh Digbys being beyond Seas, and con- 
cealing the Truſt, procured the ſaid Phz- Aſſignment 
lip Digby, and the ſaid Ewverard to aflign f, Tru in 


their Intereſt in- the Premiſes to New- a Leaſe, 


man and Huſſey, who by the ſaid Dianas 
importunity mortgaged the ſame to one 
Currance for 560 1, That afterwards the 


| Defendant Langhorne purchaſed the ſaid 


Leaſe and Inheritance of the Premiſes of 
the ſaid Diana for valuable Conſidera- 
tion, paying off the 500 /. to Carrance, 
who having the faid Leaſe forfeited to. 
him, aſſigned to Langhorne with the 
conſent of the ſaid Diana, and then in 
1563. procuicd the ſaid Fohn Digby to 


| - ſuffer a Recovery of the Premiſes, and A Parchaſer 


declared the uſe to the ſaid La»ghorne, for valuable 
and the faid Laghorne infiſts he is a Contiderath 
Purchaſor without notice of the Plain- — 
tiffs Title z and if any ſuch Entail were T,,g. 
as the Plaintiff pretends, the ſame 1s cut 
oft in Equity by the Recovery. | 

Bat the Plaintiff inſiſts that the Re- 
covery is void in Law, the ſaid John 
Digby having no Eſtate of the Free-hold, 
R 3 | bur 
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but a Truſt cannot bar the Plaintiffs 
Equity. - LE - 
This Court, with affiſtance of the 


rate from the of 9g years was ſeparate from the In- 
—_ heritance, and well conveyed by New- 
0 J v8" a man and Huſſey, and that the ſaid Leaſe for 
fined coa fo Much as was mortgaged to Currance, 
Purchaſer, and by him aſhigned to Langhorne, might 
not to be im- not be impeached, and decreed Langhorne 
peached. to enjoy for the Remainder of the 99 

years as was mortgaged to Caurrance, and 

the Bill as touching the Leaſe to be 


diſmiſt. 
Breſt cont. Offley, 16 Car. 2. fo. 746. 


"THE Suit is touching a Legacy of 

2001. given by the Will of Johr: 

Whjzrn to the Plaintiff, of which Will he 

made his Wife the Plaintiffs Siſter Exe- 

cutrix, who fince hath married the De- 

fendant Offfey, his Executrix, but the 
Defendants refuſe to pay the ſaid Le- 

5 The Defendant infiſts, that the Te+ 

. The Defendant infiſts, that the Te- 
_ ſtator made ſuch Will, and thereby de- 
Will,his Ex- fired his Executrix, the Defendant, to 
eutor to pive the Plaintiff 200 }, but lefr it whol- 
give the Iy to the ſaid Defendants own free will, 
Plaintiff how, when and in what manner to diſ- 


200 ). its a - : 
q poſe of it to himz and the Defendant 
TY | inſis 


Reports in Chancery. 


inſiſts ſhe ought not to be queſtioned for 
the ſame in this Court, it not being the 
intention of the Teſtator to make the 
Defendant liable to the Plaintifis Suit for 
the ſame, but do: own Aflets in caſe the 
Court adjudge the payment of the faid 
Legacy 1n any other manner than 1s di- 
rected by the WII]. 

This Court '1s farisfied that the ſaid Le- 
gacy of 2001. is due and payable from 
the Defendant to the Plaintiff, and de- 
creed the ſame to be paid accordingly. 


ProGor cont. Reynel, 16 Car. 2. fo. 781. 


Sequeſtration was awarded to ſe- Sequeſira- 
queſter the Mannor of Shamptor, tion. 


and all the Eſtate real and perſonal of 
Sir Thomas Reynel to ſatisfie a D:cree, out 
of which Mannor the Defendant the Lady 
Reyne! had an Annuity, which during 


the life of the ſaid Sir Thomas her Hufſ- 


band was ſequeſtred, but Sir Thowas be- 
ing dead, inſiſts that the Scqueſtration 
ought to be taken off, 

The Plaiatiffz infiſts, that the Seque- 
ſtration 1s particularly to ſequeſter the 
ſaid Mannor, and all the Eftate real and 
perſonal of the ſaid Sir Thomas Reynel, 
and the ſaid Annuity was the Eſtate of 
Sir Thomas in right of his Wife, and 


cannot be accoumed a ſeparate Mainte- 
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248 Reports in Chancery. 
Sequeſtrati- The Defendant inſiſts, that her Father 


on diſchar- ſettled the Annuity on her for life as a 
ged a5 t0 al againtenance for her in lieu of Joynture, 
Annulty at- nd eave her no other Portion. 


— _ His Lordfnip declared that this Court 
fendere cannot continue the ſaid Sequeſtration 


upon the faid Eſtate, the ſaid Sir Tho, 
b<ing dead, for whoſe Offence the ſame 
was tiequeſtred, and diſcharged the Se- 
queſtration of the ſaid Mannor as con- 
cerning the ſai1d Annuity, 


Sewel cont. Freeſtor, 16 Car, 2. fo. 795: 


"HE Bill is to be relieved againſt a 
Verdict for 2co /. upon an inde- 


bitatus aſſumpſet, whereupon Judgment 1s 


obtained, and a Writ of Error brought 
by the Plaintiff, 
- -——pnrtirg properly examinable before the Judges in 
ted after Ver- the Court where the AGion depends, 
dict, Judg- and not in this Court, eſpecially upon a 
ment and Bj] exhibited after a Verdict, Judgment 
Writ of Er- 4nd Writ of Error. 
For lowed. This Court on peruſal of Preſidents 
conceived the matter of the Bill to be of 
ill conſequence, and allowed the De 
murrer to the Bll]. | 


Fleming 


The Defendant pleaded the Matter . 


Reports in C hancery. 


Fleming cont, Taylor, 16 Car. 2, fo. 228. 


HAT John Fleming the Plaintiffs Settlement 
Father by Deed in 1643. for the by Leaſe firſt 


ſecuring of 1000 1, with Intercft, de- in Mortgage 
and then for 


payment of 


miſed the Lands in queſtion by Leaſe to 
Samnel Ferrers to be void on payment 
of the ſaid 1000 /. and Intereſt, and after 
1n Truſt for the payment of all his Debts 
if he left not ſufficient perſonal Eſtate to 
do the ſame, and after the Profits of 
the Premiſes to go towards maintenance 
of the Plaintiff, and upon payment of 
his Debts as afereſaid, the Mortgage to 
be void, and that John Fleming dying 


'1n 1643. being fole Executor of Gzles 


Fleming his Father, and had Aflets' to 
pay his ſaid Fathers Debts, the Defen- 
dant Taylor claims a Debt of 500 /. ow- 
ing to Same} Ferrers by the faid Giles 
Fleming on the Foot of an Account made 
up betwixt the ſaid Sammel Ferrers and 
John Fleming over and beſides the ſaid 
Io0o I. the ſaid Taylor being intituled to 
the ſaid 5001. by virtue of an Aſtign- 
ment of the Commiſſioners of Bankrupt 
of the Eſtate of the ſaid Ferrers, and 1s 
now in poſſcſſion of the faid Lands in 

ueſtion, and the only queſtion being 


whether the ſaid 500 /. owing to Fer- 


rers by the ſaid Gzles Fleming, who left 
- - _ Aſſets 
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A Debt due Aſſets enough to pay his Debts ſhall be 

from the Te- charged on the ſaid Leaſe, or the Mort- 

_ cnat- o2pe aforeſaid, made by the ſaid Johz 

BG made © ming, as if it were the ſaid Joby: Flew 

by the Exe- 785 particular Debt. 

cutor, -. This Court declared the ſaid Leaſe, 
ſhall be liable to the Debts of John Flem- 
ivg as he was Executor of Giles Fleming 
his Father. 


Kingfmil cont. Ogle, 16 Car. 2. fo. 560. 


HAT Sir William Kingſmil by Will 

in Writing deviſed, (viz.) Firſt, 
All my Lands and Tenements I give and 
bequeath unto my only Son William 
Kingſmil ( the now Plaintiff) and his 
Heirs for ever; and my VVill is, That 
my Executor ſhall from time to time du- 
ring his Minority receive the Rents, I[- 
ſucs and Profits therecf, to be difpoſed 
and imployed. of by her towards his and 
his Siſters Breedings, and payment of 
Portions and Legacies deviſed, and gave 
his two Daughters,to Bridget 3ooo I. and 
to Ame 15001, to be raiſed out of the 
Profits of the real and perſonal Eſtate 
with all convenient ſpeed, and to be 
put out for their beſt benefit, with In- 
tereſt, and the refidue of his Goods, 
Chattels and perſonal Eſtate, he gave 
to Dame Arne- bis VVife', whom n 
made 


Conſiruction 
of a Will. 


Reports in Chancery. 


made Executrix, and at the making of his 
faid VVill, declared he only truſted his 
Executrix, with the Receipts aforeſaid, 
for the purpoſes aforeſaid, and to be ac- 
countable to the Plaintiff W:iliam for the 
ſ\urplus, and. the ſame ſhould be imploy- 
ed for his uſe; that the, Executrix proved 
the VVill, and married the Defendant, 
and the Defendants faid V Vife dying, the 


Defendant denies to- truſt, though his . 


VVifte had declared the Truſt, and be- 


fore her Marriage made -a Deed to one 


Maſon for the better execution of the 
{aid Truſt, in reſpe& ſhe was not fit to 
manage ſuch Afﬀeairs; but the Defendant 
inſiſts, that the Deed was made with 


Power of Revocation, and fo void, and 


that the Defendant is intituled to the ſaid 
Profits, until the ſaid Wil/zam attains his 
Age of 21 years. _ | 
This Court was fully ſatisfied that it 
was the intention of the Teſtator, and 
is ſo proved, that after Debts and Le- 
pgacies raiſed out of the real and perſonal 
Eſtate, the over-plus of the real Eſtate 
was in Truſt for the uſe of the Plaintiff 
William, the Teſtators Son and Heir, and 
decreed. the ſame accordingly, and the 
Defendant to account accordingly. 
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Peachy cont. Vintner, 16 Car. 2. fo. 777. 


HAT the Plaintiff in a Bill of 
Reviver had omitted to make the 
Defendant Margaret the Wife of the De- 
fendant Robert Vintzer, who was Defen- 
dant to the Original Bill, in whoſe right 
only the Defendant claims, a Party to 
the ſaid Bill of Reviver, which omiſſion 
the Defendant inſiſts will be error in the 
Body-of the Decree, and would have the 
Caule reheard. ; 

The Plaintiff inſiſts that the Defen- 
dants are now come too late by the 
courſe of the Court for to have a re- 
hearing as to the merits of the Cauſe 
by way of Appeal againſt a decretal 
Order in Michaelmas 1662. for that the 

Omiſſion in Defendants have bound themſelves by 
a Bill of Re- the ſaid Proceedings, and have ſubmit- 
viver to ted thereto, and though the Plaintiff 
make one omitted in the Bill of Reviver to pray 
_—_C ſs againſt the Defendant Margaret, 
= of re. YEt the Defendants by their own ACt 
hearing, the Dave made her a Party; the Defendant 
Proceedings Made ſeveral motions in her Name, and 
having been executed a Commiſſion in Ker Name fince 
in the ſaid the Decretal Order, and named her De- 
Detendants fendant in the Title of ſeveral Orders, 
Name, and now after a Report made that con- 
firmed ziff, and a Reference to the - 
| cr 


E 


Reports in Chancery. 


ſter to rehear the Cauſe, would be to 
make a Preſident of very il} and dan- 
gerous Conſequence. | 

His Lord({hip declared the Defendant 
came too late for a rehearing, and the 
Defendants ought not to take advantage 
of their own default, they by their own 
att having made the Defendant Margaret 
a Party Defendant to a Bill of Reviver, 
her Name muſt now be uſed as a Defen- 
dant throughout the Cauſe, and would 
not relieve the Cauſe. | 


Coker cont. Beavit, 16 Car. 2. fo. 378. 


H E Plaintiff hath a Decree for the Mortgage. 


Redemption of a Mortgage, and 
the time for the performance 1s elapſed, 


_ of which the Defendant would take 


advantage, the Decree being ſigned and 
1nrolled. 


It appearing that this Court having +; " 
very often in ſuch like Caſes of inevt- —_ n = - 
table neceſſity, and no wilful Default performance 
appearing in the Party, have enlarged the of a Decree 


time asto the performance of Decrees,not- for — 
tion of a 


Mortgage. 


withſtanding ſuch Decrees have been f1gn- 
ed and inrolled, and this being alſo now 
matter ſubſequent to the Decree 5 this 
Court declared the Plaintiff was capable 
of relicf, and decreed to go to an Ac- 
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Colt cont. Colt, 16 Car: 2. fo: 749. 


Bill for HE Plaintiff claims a third part of 


Dower out the ſaid Truſt for her Dower. 
—_— This Court to ſo much of the Plain- 
tifis Bill as relates to the Dower of the 


Plaintiff Elzzabeth claim'd by her out of 


the ſaid Truſt 5 ordered that the ſaid Bill 
be diſmiſt. 


Stanley cont. Mandeſiey, 19 Car. 2. fo.599. 


Mortgage "HE Teſtator lent 1400 . to: One 
Mony de- | Perjhal, and took a Mortgage of 
_ to the Lands to him and his Heirs in Fee, de- 
—_— feazanced to pay the ſaid Mortgage 
the Heir. —_ to him, his Executors or Af- 

D 1gns. 

This Court declared the Mortgage 
Mony belonged to the Executor, and not 
to the Heir. 


Corbet cont. Morris, 17 Car. 2. fo. 569. 


Childrens HE Suit 1s touching 1000 /, for 
Portions. which the Plaintiff as Executrix 
 toher late Husband, ſeeks to be relieved 5 

that Sir Job Corbet Father of the ſaid 

QOincent Corbet, the Plaintiffs late Huſ- 

band, by Deed of Settlement _ in 

| x652, 


Reports in Chancery; 
1652. appoints a Ioco /. apiece to be 


paid to every one of his Children there- 


in named, of which the ſaid Vincent was 
the eldeſt, as ſhould be then unmarried 
or not provided for at the time of the 
deceaſe of the ſaid- Sir Fobn Corbet, at 
their reſpeive Ages of 21 years ſucce(- 
lively one after another according to Se- 
niority of Age, and the eldeſt to be the 
firſt, And the Queſtion being, Whether 
the Plaintiff, who was Wife and Execu- 
trix of her ſaid Husband Vincent Corbet, 
ſhall have the faid 10001. being deviſed 
to her by the Will of her ſaid Husband, 
although he was of Age, and married be- 
fore the ſaid Settlement, but never had 
any proviſion made for him by the ſaid 
Sir Fob Corbet his Father. 


The Defendant infiſts the Plaintiff had 


no Right to the 1oo00o /. for that. the 
Truſt limited by the Deed aforeſaid was 
diſcharged as to the ſaid Frncent Corbet, 
by his Intermarriage long before the death 
of his faid Father. | 

This Court ordered a Caſe to be made. 


The Caſe. 


HAT Sir Johz Corbet in 1652. being will, 


ſeized in Fee of the Manour of Stoke 
and other Lands, conveyed the fame in 


Truſt for 99 years, that out of the Pro- . 


fits 
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Reports in Chancery. 
fits and Rents thereof the Truſtees ſhould 
pay to every of Sir Joh»'s Children 10co!, 
apiece as ſhould be then unmarried of 
not provided for after, they hall attain 
the Age of 21 yearsz and they to pay 
them in Seniority as aboveſaid, with 
power for Sir Johz: to revoke or alter ay 
of the ſaid Payments, with power alſo 
ro limit, appoint or ſell the Premiles to 
any other Uſes or Perſons : That the ſaid 
Vincent Corbct, the eldeſt of-the ſaid Chil- 
dren, was 21, and marricd to the Plajn- 
tiff in 1642. and before the ſaid Settle- 
ment without the Conſent and Privity of 
| his Father, at which his Father was an- 
gry 3 and the faid Vincent had 350. 
with the Plaintiff in Marriage which he 
ſpent in maintaining himſelf and Wife, 
and he never had any Proviſion made 
for him other than 3o /, per anmmm for 
feven years, if the Father lived ſo long; 
but his ſaid Father continned the 3o /. per 
ann. to be paid to the ſaid Vincent during 
his Life, and to the Plainriff afterwards 
during the ſaid Sir John Corbet's own Life, 
And in 1654. the ſaid Vzzcent made his 
Will, and thereby deviſed in theſe Words, 
(viz.) Al my Worldly Goods and Eſtate 
f thus beftow, Imprimis, If my Father, 
Sir John Corber, dye and leave me, his 
Son, any Real or Perſonal Eſtate, then my 
faid Wife ſhall have all the ſaid _— 4 
| whic 
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Reports in Chancery 


which is or ſhall be left me by iy ſaid 


Father, whether Perſonal or Real, and the 
Rents, Iſſues and Profits Li all the ſaid 
Eitate 1 give unto my ſaid Wife during her 
Life, and after her deceaſe the Principal, 
if it be a Perſonal EY or the Rents and 
Profits of a Real Eſtate, to my Brothers 
and Siſters equally to be divided, and all the 
reit of my Bhai in the World I gine to 


, 


my ſaid Wife, and make her ſole Executrix, 


and dies before his Father 3 and Sir Joh: 
Corbet being requeſted to ſettle a yearly 
Maintenance on her for Life, ſhe being re- 
Iict of his Son Vincent, declared ſhe was 
well enough provided for already, and 
would do no more for her 3 and after 
the ſaid Sir Fohn Corbet died, not having 
altered or revoked the ſaid Settlement, 
nor any of the Payments, and in his Life 
made no other proviſion for the ſaid F7z- 
cent or the Plaintiff than as aforeſaid, 
and there is received of the Rents and 
Profits of the Premiſes ſufficient to pay 
off Sir John Corbet's Debts, and 1000 /. 
and upwards, but not ſufficient to pay to 
each of the ſaid Children in the ſaid Set- 
tlement, and who were unmarried and 
unprovided for at the time of his death 
000 L. apiece as is direted by the ſaid 
Settlement. | 

And the Queſtion ariſing upon the ſaid 
Caſe being whether thePlaintiff, who is the 
$ Deviſee 
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258 Reports in Chancery. 


Deviſee and ſole Executrix of the faid 
Vincent, who was married and died with- 
out Iſſue in his Fathers Life time, ſhall 
have the 1000 /. limitted to ber Huſ- 
band by the ſaid Deed of Settlement, and 
the Intereſt fince the ſame became paya- 
ble or what part thereof, foraſmuch as he 
never was any otherwiſe provided for by 
his Father 1n his Life time than as afore- 
ſaid, and notwithſtanding the Eſtate falls 
ſhort to pay all Portions without Intereſt 
as aforeſaid, : 

This Court having confidered the Caſe 


? - 
Perſonal For declared it was the Intention of the ſaid 


tion ſctled on 


the Husband SIr John Corber, that his Son Yincert, who 
out of the 1s firſt made 1n the Truſt, ſhould have a 
Profits of Toool. Portion, as well as the other Chil- 
Lands, Paya- dren, and therefore ſhe being the Relict 


ble to his and Deviſee and Executrix of the ſaid 
Wife Exe- 


Cutrix, 


Vincent Corbet ought to have the Benefit 
of the ſaid Portion and Intereſt fo limit- 
ted to her faid Husband, and to be paid 
equally in Proportion with the other 
Children, and decreed the ſame accord- 


ingly, 


Reports in Chancery, 259 


Goodfellow contra Marſhal, 17 Car. 5. 
to. 546. 


HE Plaintiff putting Matter in the Replicatiori 
Replication which was not con- containing 
tained in the Bill, and which Matter the more than 
Plaintiff knew of at the exhibiting the *< Bill d&- 
Bill, the Defendant pleaded and demur- 5d to. 
red to the Replication, which this Court 
| allowed of. | 


Conſtable contra Daverport, 17 Car. 2. 
fo. 435. 


HE Bill is to compel the Defendant, T1, ,,, 
being the only Freeholder within F;ceholder 
the Manour, to conſent to an Inclofure, in a Manous 
The Defendant demurs for that there are in Right of 
no Articles of Agreement to compel an his Church 
Iacloſure, nor doth charge that the De- _ Par 
| fendant is like ro receive any Benefit of _ "__ 
| the Incloſure towards the Benefit of the 
Church, and that although he be the 
only Freeholder within the Manour in 
Right of bis Church, yet the ſame is no 
ground in Equity to compell him to an 
Incloſure. 
This Court, as to the compelling the 
Defendant to agree to ant Incloſure, al- 
lowed the Demurrer. 


Hars 


S 3 


Reports in Chancery. 


Hart cont. Hart, 17 Car. 2 .fo. 525. 
18 Car. 2. fo. 332. 


HE Bill is touching the Real and 
Perſonal Eſtate of Sir Percival Hart 
deceaſed, the Plaintiff pretending Title 
and Intereſt in certain Lands, Houſhold- 
ſtuff and Plate of the ſaid Sir Percival | 
in Reverſion or Remainder by virtue of } 
ſome Settlement made by the ſaid Sir Per- 
cival 1n his Life time, and alfo by his laſt 
Will whereby.it is ordered and appointed 
the william Hart, this Defendant, ſhould 
have the uſe of all his Plate and Houſhold- 
ſtuff for his Life, and that after his de- 
ceaſe the ſaid Plate and Houſholdſtuft. 
ſhould continue to the eldeſt Son of this 
Defendant, and fo to the Heirs of his 
Body, and fo to the firſt, ſecond and third, 
and other Sons to the tenth Son of this 
Defendant, and the Heirs Males of their | 
Bodies, as an Heirloom according to 
the Limitation of the Lands in the Bill, 
and for want of ſuch Iſſue to the Plain- 
tiffs and the Heirs Males of their Bodies ; 
ſo the Bill is to diſcover the Plate and 
Houſholdſtuff, and that the Defendant 
may put in Security to leave the ſaid 
Plate or Houſholdſtuff or the Value 
thereof, at the death of the Defendant 
according to the Will. 


The 
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Reports in Chancery. 261 
The Defendant demurred for that the The AG 
Plaintiff having but a Poſſibility of a lity of - : 
Remainder which is void in Law, hath Rd 
no ground or colour of Relief for the p,_.. ..;1 


ſame either in Law or Equity, or to have ;, | ;w, and 


the Defendant give Security for ſuch Per- the Bill for 


ſonal Eſtate. Security 
This Demurrer being argued before fuch Etiate | 
M. Juſtice Browz he held the ſame good demurred to, 
and ſufficient. _ rar 
This Court referred the Matter to Mr. ** * 
Juſtice Archer, who certified the Plea and 
Demurrer to be good, 
This Court confirmed the Judges Cer- 
_ and diſmiſt the Plaintiffs Bill with 
Colts. 


Heyne contra Middlemore, 17 Car. 2. 
fo. 410. 


HE Plaintiff and Adminiſtrator to Partner. 
one Partner ſueth the Copartner Account. 

for an Account of the Inteſtates Share, 

which this Court accotdingly decreed. 


Toglet contra Vaughay, 15 Car. 2. fo.476. 


rwel having arreſted Commiſſion 
the Defendant upon a Commiſh- of Rebellion, 


on of Rebellion at the Plaintiffs Suit for 
the Breach of a Decree, and impriſoned 


him for fix Weeks in the ſaid Horwel's 


S3 Houſe 
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Reports in Chancery. 


Houſe and other places, and refuſed to 
take Bail for the Defendants. appearance 
to anſwer the Contcmpt, and the De- 
fendant had by Order of this Court en- 
tred his Appearance upon the faid Ar- 
reſt by his Clerk in Court. 
Bail may be _. It was referred to the fix Clerks to cer- 
taken upon a #112 whether upon a Commiſſtoa of Re- 
Commition bellion for the Breach of a Decree Bail 
of Rebellion ought to be taken or not, who certificd 
for the breach that Commiſſioners on a Commiſuon of 


_ ef a Decree, pg bejlion may either take or refuſe Bail 


at their Diſcretion, but 1n Caſe they re- 
fuſe then they ought to bring the =—_ 
up to the Court without delay, and that 
Bail was offered. 

This Court on rezding of a Preſident 
jn the like Nature made 1n the Lord El 
mores time, ordered that the ſaid Horwel 
ftard committed to the Fleet for his Abs 
uie, and to pzy to the Defendant his 
Coſts and Charges ſuſti1ned by his Impri- 
ſonment to be taxed by a Maſter. 


Iſmoord cont. Claypool, 18 Car.2. f0.597. 


TI, Pi HIS Court (upon Motion made by 
ky perſor- the — ordered that not- 
mance of a Withſtanding the fighing and jnrolling of 


Decree for: the faid Decree the Defendant ſhall have 
the Redemp- fix Months longer time to pay the Mort- 


tion of 2a g3ge Mony Intercſt and Colts, 


Mortgage, Gore 


] 
1 


Reports in Chancery. 263 


Gore cont. Blake, 18 Car. 2. fo. 353. 


T HAT William Gore being ſeiſed of Th.. Profits 
Lands made his Will, and thereby of Lands 
appointed the yearly Profits of all his deviſed for 
Lands over and avoye what was given to 5 years to 
his Wife ſhould for the Term of 15 years Pay Debts. 
b2 diſpoſed, imploycd and improved by 29% Legacies 


; gy Deviſee mar- 
his Wite, whom he made Executrix, for ; 1 dies, 


the Benefit of the perſons in the Will 4 quand 


named for the payment of their Lega- ſhall have 
cies; and after the Expiration of the ſaid the Overplus 
15 years gave all his Lands to the Plain- and not the 
tiff Gore and his Heirs Males. That after Mc: 
the Tecſtators death El;zabeth his Wife 
received the Profits two years and mar- 
ried the Defendant Blake, and they re- 
ceived the Profits til] 1661, at which time 
Elizabeth died, and after the Defendant 
Bi k: received the Profits : That the 
Plaintiffs Sizger and Hammond being Heirs 
at Law claim the Intereſt of the Premiſes 
during the 15 years, and.the Overplus 
of the Profits after the Debt- and Lega- 
cies paid, the Defendant Blake claims the 
ſame in Right of Elizabeth by Vertue of 
his Marriage, the Defendant Kert claims 
the ſame as Executor to El:zabeth under 
an Agreement made before the Marriage 
with Blake , and that ſhe ſhould have 
S 4 power 
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Reports in Chancery. 


Houſe and other places, and refuſed to 
take Bail for the Dcftendants. appearance 
to anſwer the Contcmpt, and the De- 
fendant had by Order of this Court en- 
tred his Appearance" upon the faid Ar- 
reſt by his Clerk in Court. 
Ball may be _. It was referred tothe {ix Clerks to cer- 
taken upon a 2 whether upon a Commiſſion of Re- 
Commiſion b<llion for the Breach of a Decree ia1l 
of Rebellion ought ro be taken or not, who certificd 
for the breach thar Commiſſioners on a Commiſion of 
of a Decree. Rebellion may cither take or refuſe Bail 
at their Diſcretion, but 1n Caſe they re- 
fuſe then they ovght to bring the | x4 
up to the Court without delay, and that 
Bail was offered. 
This Court on reading of a Prefident 
Jn the like Nature made 19 the Lord El/- 
mores time, ordered that the ſaid Horwel 
ſtand committed to the Fleet for his Ab- 
uie, and to pzy to the Defendant his 
Coſts and Charges fuſtuned by his Impri- 
ſonment to be taxed by a Maſter. 


Iſmoord cont. Claypool, 13 Car.2. f0.597. 


oh Pal "HIS Court ( upon Motion made by 
| verfor- the Do ordered that not- 
mance of a Withſtanding the fighing and jnrolling of 


Decree for: the faid Decree the Defendant ſhall have 
theRedemp- {ix Months longer time to pay the Mort- 
tion of a g42ge Mony Intereſt and Colts, 


Mor £93 £Eo Gore 


v» a 


Reports in Chancery. 263 


Gore cont. Blake, 18 Car. 2. fo. 353. 


5 HAT Wilkam Gore being ſeiſed of The Profits 

| Lands made his Will, and thereby of Lands 
appointed the yearly Profits of all his deviſed for 
Lands over and aboye what was given tor s5 years to 


| . his Wife ſhould for the Term of 15 years Pay Debts 


and Legacies 


b2 diſpoſed, imploycd and improved by 
his Wife, whom he made Executrix, for .; . 
the Benefit of the perſons 1n the ny —_ 
nam:d for the payment of their Lega- ſhall have 
cies; and after the Expiration of the ſaid the Overplus 
I5 years gave all his Lands to the Plain- and not the 
tiff Gore and his Heirs Males. That after F<: 
the Teſtators death Elizabeth his Wife 
received the Profits two years and mar- 
ried the Defendant Blake, and they re- 
ceived the Profits 111] 1661, at which time 
Elizabeth died, and after the Defendant 
Bi k: received the Profits : That the 
Plaintiffs Szger and Hammond being Heirs 
at Law claim the Intereſt of the Premiſes 
during the 15 years, and.the Overplus 
of the Profits after the Debt- and Lega- 
cies paid, the Defendant Blake claims the 
.ſame in Right of Elizabeth by Vertue of 
his Marriage, the Defendant Kert claims 
the ſame as Executor to Elizabeth under 
an Agreement made before the Marriage 
with Blake , and that ſhe ſhould have 
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Reports in Chancery. 
power to make a Will and by Agreement 


to receive the Profits. 

Now the Queftian being to whom the 
Leaſe of 15 years and the Overplus of 
the Rents and Profits belong, whether to 
the Plaintiffs Si-ger and Hammond, as 
Heirs at Law, or to the Plaintiff Joh 
Gore to whom the Remainder is limitted, ' 
or to the Defendant Blake by Survivorſhip 
who married with the Executor, or to 
the Defendant Kezt her Executor who 
hath taken Adminiſtration de bonis n0# 
of the Teſtator William Gore. 

This Court with the Judges were clear- 
ly of Opinion, that the Overplus of the 
Rents and Profits of the Premiſes, after 
Debts and Legacies paid, during the 15 
years belonged to Elizabeth the Teſtatrix, 
and it was the Intent of the Teſtator Wii- 
liam Gore, her former Husband, by his 
Will that ſhe ſhould enjoy the ſame, and 
receive the Surpluſage of the Rents and 
Profits during the ſaid 15 years, and ſince 
her death to the Defendant Blake and 
Kent as under her Right; and this Court 
diſmiſt the Plaintiffs Bill, 


Reports in Chancery. 


Glide cont. Wright, 18 Car. 2. fo. 633. 


THE Teſtator left 1200 /. in Truſtees p,tions left 

| Hands to be paid to the Plaintiits or jn Truſtees 
to the Survivor of them at 18 years of Hands for 

Age or days of Marriage, which firſt hap- Children,tho 


pens, the Defendants the Truſtees refuſe no mention - 
of Intereſt, 


to pay Intereſt in the mean time towards 
the Maintenance of the Plaintiffs, becauſe 


none 1s expreſſed, nor any Notice taken 
or direction .given what ſhall become of ntereſt. 


the Intereſt. 

This Court decreed the Defendants do 
from time to time henceforth pay to the 
Plaintiffs for their Maintenance the Inte- 
reſt, Profits and increaſe of the faid 1200 /. 


until the 1200 /. becomes due, together * 


with all Arrears of Intercſt. 


Hawtre cont, Dominam Trollop, 18 Car. 2. 
fo. 357. 19 Car. 2. fo, 131. 


HE Suit 1s to have an Account of the 
Profits of Lands and Teſtamentary E- 
ſtate of Sir Tho, TreVop, Father of the Plain- 
tiff Fane Hawtre, and that ſhe may have 


an equal ſhare thereof with the younger . 


Children of the ſaid Sir Thomas, who 
having Iſſue by Dame Heſter his firſt Wife, 
Sir William Trollop, Anne Trollop, and the 
Plaintiff Jaze, and by Dame Mary his - 
con 
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cond Wife, Thomas Trollop, Mary the 

Wife of the Defendant Hide and the 

other Defendants, did by his Will in 1649, - 

give Ioool, to the Plaintiff Fare to be 

paid her at her Marriage, and deviſed the 

Rents of divers Lands and his Perſonal 
Eſtate to raiſe Portions for his younger Þ 
Children, and every of them to have | 
Portions for £qual Portions, with a Proviſo, that what Þ 
younger any of his Children have formerly re- 
Children to ceived of him or the Feoftees, to be part. | 
be raiſed out That in the year 1651. Jae was married | 
of the Profits 4nd had 10001. Portion, and about March Þ 
following the ſaid Sir Tho. made a fecond F 
Will and deviſed Lands together with | 
his Perſonal Eſtate to his Executors for | 
the uſe of his Children (not diſpoſed of | 
- Nor provided for) to raiſe Portions for | 
them; and when the faid Thomas attained Þ 
the Age of 22 years, and James 21 years, Þ 
then'a Dividend to be made and every | 
Child (/F:/:am and Thomas excepted) to | 

have an equal part, deducting what they | 

had formerly received, and made one 
Hall and Clithero Executors, and the D:- Þ 
fendant Dame Mary to have an equal Þ 
power with them, - during her Widow: | 
hood ; and the ſaid Sir Thomas Trollop, N 

before and after the time. of making the | 

ſaid ſecond Will, that the Plaintiff Jar | 

and Anne, the late Wife of the ſaid Hal, | 
one other of the Daughters by his => 1 

ue F 


& V 


Reports in Chancery. 


Wife ſhould have an equal Share with 
his younger Children, allowing for part 


. what they have received of him upon 


their Marriage, and by a Paper Writing 


of his own Hand written after the making 


of his ſecond Will, and found with his 
Will after his death ſo declarcd ; ſo the 
the Plaintiffs Bill is ro have an equal 
Share with the younger Children, de- 
ducting the 1000T. received as aforeſaid. 
The Defenaants infiſted that Sir Tho. 
by his ſecond Will, all of his own Hand 
writing, deviſed the Rents and Profits and 
Teſtamentary Eſtateifor the benefit of his 
Children, not diſpoſed of nor provided 
for, to raiſe thzm Portions and to brin 
them up, and explzined his Mind as to 
the Words ( Net dipsjed of nor provided 
for) ſhould not exclude his Son James 
from his part of the Eitzte; from whence 
the Defendants Council inforced that the 
Plaintiff Jaze, whoſe Name is not at all 
mentioned 11 the ſecond Will, 1s abfo- 


Intely excluded from having any part of 


the Teſtamentary Eſtate by focre of the 
ſecond Will, ſhe being before the making 
thereof diſpoſed of 1n Marriage, and re- 
ceived Tocol. from her Father, and ſo 
could not be intended to be undiſpoſed 


of or unprovided for, nor yet one of 


the Children that was to be brought up : 
And that the Paper Writing aforeſaid 
| A 5 ""ogtn 
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ought not to be deemed as a Declaration 

for the diſpoſing of any part of the || I 
Eſtate to the Plaintiff Fare contrary to || þ 
the expreſs Words of the Will, the ſaid 
Paper Writing being only a dravght of | t 
a Letter not ſealed, and was endeavoured | 1 
by the Plaintiff to have been proved | < 
as a Codicil in the Spiritual Court, where 
Sentence was pronounced that it was no || 
Codicil: And the Defendants infiſt that } « 
the ſaid Paper Writing by all Circum- | ! 
ſtances was made before the ſecond Will, F | 
and ſo ought not to be countenanced or 
alter the ſame, nor to be a ground fora | 
Decree that the Plaintiff ſhould come 1n 

for an equal Share of the Teſtamentary 
Eſtate direaly contrary to the expreſs 
Words of the ſecond Will. 

A Paper wri- The Plaintiff inſiſted that the Paper 
ting left with Writing was writ after the making of the 

a Will and ſecond Will, and was found in the Box 
written after after the ſaid Sir Thomas Trolop's death |} 
it,th00gh 0 1ajd between. both the ſaid Wills, and al- (| 

ici], yeta ,,- ys: 

Declaration *ÞQugh the ſa1a Paper doth not amount *| 
of the Inten- © a Codicil, yet it is a good Declaration 
tion, and io of the ſaid Sir Thomas to his Executors, 
decreed. that his Intention was, that the Plain- 
tiff Jave ſhould have an: equal Share of 
the Rents and Profits and Teſtamentary 
Eſtate of the younger Children, 


The 
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The ſaid Paper Writing was referred to 

Law whether it was written arid made 
efore or after the ſecond Will. 

A Verdi& paſſed for the Plaintiff that 


| the Paper Writing was written after the 
| making of the ſecond Will of the ſaid 
| Sir Tho, Trollop. ; 


This Court, with the Afiſtance of the 
Judges, upon reading of the ſecond Will The wit is; 
of the ſaid Sir Thomas Trollop, whereby younger 
he declared that for an Explavation of Childrens 
his Mind as to the Gift to his Children Portions to 
was that equal Dividend ſhould be made c _ mon 
amongſt them, and every Child, William Ye ET 


and Thomas excepted, ſhould have an —_— 


. equal part, deducting what they had was prefer- 
formerly received or had been paid to or red in the 


for them; and alſo reading the ſaid Note Teliators 


confirmed the Maſter of the Rolls's De- Life time, 


cree, which was, that the ſaid Lady Trol- - co 
lp ſhould account for the Rents and wet fon x 
Profits of the Lands and the Teſtamen- y,j,ping her 
tary Eſtate of the ſaid Sir Thomas Trolop Portion into 
deviſed by him as aforeſaid according to Hotch-potch 
the Will (except the Adventure in the with the reſt 
Eaft-India Company ) and the Maſter to of the Eflate. 
make a Dividend of the reſt of the E- 
ſtate, and the Plaintiff Faze bringing the 
Ioool. Portion, which her Father gave 
her, into hotch-potch with the reſt of 
of the Eſtate, ſo to be accounted for, ſhe 
the ſaid Fane ſhould have her equal —_ 
an 
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Reports in Chancery. 
and Proportion of the ſaid Eſtate with 
the reſt of the younger Children. 


#15: cont. Sydenham, 18 Car. 2. f0.431. 
19 Car. 126, | 


T* F Biil is to compel the Execution 


of a Truſt created by Alexander | 


Portrey by Deed 11 1642. whereby the 
Premiſes were to be fo!d to pay the 
D--bts of the faid Alexand:r, and the 
Remainder of the Mony to be divided 


Into three parts, whereof Katherine the Þ 
Wife of the ſaid Alexander to have one | 
third, and Faze and Mary her Daughters 
the other two parts, and to have ſeveral 


Sums pai4 to the Plaintiff, which were 
diszburſed by the ſaid Katherine about 
the Premiſes and Payment of Debts, and 
otherwiſe, the Plaintiffs claiming the ſame 
as Executors of the ſaid Katherine, who 


CRIES we I IT IE rene oo ny 2 Roo. @ WH Wm Y.\_. 


was Executrix of Hurlſtoze her late Huf- | 


band ; the ſaid Defendants Jare and Mary 
aforeſaid, being Coheirs of the ſaid Ka- 
therine, deny they know any ſuch Truſt, 
and infiſt that the ſaid Katherire in her 
Anſwer to a former Bill exhibited againſt 
her by Owen Feltham and his Wife had 


ſworn the Deed aforeſaid was not upon | 


any ſuch Truſt, but was made without 


any Conſideration and meerly to preſerve 


the Eſtate from hazard, 
This 


SM ; 
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This Court diſmiſt the Bill againſt the Bill di(miſ 
Executors and Legatees, in regard the ſaid upon the 
Katherine had ſworn in a former Anſwer Anſwer of 
I. | as aforeſaid, but the Cauſe being reheard = _ 

| with the Afliſtance of Judges, the Plain- ws —_ 
| tiffs the Executors and Legatees infiſted, S : 
n | that what the ſaid Katherine had (worn 
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:r | was to a Bill exhibited againſt her by the JE 
ze | faid Feltham to. have a third part of the " RK 
xe | Premiſes, and with whom ſhe was very HIS! 
xe | much diſpleaſed, and ufed her utmoſt 144 
d | Endeavour to hinder and keep him fron BYE! 
= | the Eſtate, and ſhe only ſwore that the I 3 
& | faid Deed of Truſt was (as ſhe believed) ET 
rs | made to preſerve the Eſtate from Seque- Ao" 
il } firation, and that ſhe might make uſe E453 
e | thereof or not as ſhe ſaw Cauſe; and Fatt 
t | for other Reaſons now expreſſed the Wk if 
d | Plaintiffs infiſt the Bill ought not to be Shi 
e | diſmiſſed, eſpecially after two Tryals at 49 
o | Law and both found for the Plaintiffs F051 
| that it was a good Deed of Truſt. 1:5; 
7 The Defendants inſiſted that at the ſaid th: 
- | Tryals no Truſt was proved nor to be Wi 
; | be tryed by the Ifſue, but only the ſealing "Ni 
r | and delivery of the Deed of Truſt, and Amy 
t | infiſt alſo that thgre ought not to be any Fas I 
1 | Execution of the ſaid Truſt after 22 ol 
1 | years, the ſaid Katherine always oppoſing i 
t | theſame, and refuſing to conſent thereto 3 N 
2 | and again inſiſted upon Katherines former & 
| Anſiver as aforeſaid, and if the faid K- ' | 
| : therine yg 
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Copyhold. 
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therize had been living, ſhe could not 
have been relieved upon the ſaid Truſt 
againſt her own Oath, and cited a Pre- 
fident in this Caſe between Edwards and 
Whitehorne to the ſame purpoſe, and the 


Plaintiffs claiming by her Will only are 


in the ſame Condition with her and can- f 
not ſet on foot or be relieved upon the | 


= aid Truſt. 


This Court declared they were not a- 
tisfied with the Diſmiſſion of the Plain- | 
tiffs Bill after two Verdidts, and conceived 
the Plaintiffs ought not to be determined 
by the faid Katherines Anſwer, her Bu- | 
fineſs being then but to diſturb and ob- | 
ſtrut Mr. Feltham. 

This Cauſe was re-heard by the Lord | 
Keeper Bridgman, and he confirmed the | 
Diſmiſton of the firſt Hearing and ſet | 
alide the Lord Clarenden's Order, and | 
was quite of another Opimian to the 
whole Matter therein, 


Greenwbod cont. Hare, 18 Car. 2.f. 528. 


HAT John Hare, the Defendants 

Father did pur haſe part of the 
Manour of Eaft Chrlto r the Lives of | 
himſelf and - two Sons, Richard and | 
William Hare, and he alone paid the Fine | 


for the ſame to the Lord of the ſaid Man: 


nor, and by Virtue thereof the faid Jobn | 
Hare | 


Reports in Chancery 


Hate became intituled to the ſaid Pre- 
miſes, and according to the Cuſtom of 
the ſaid Manour, had good power to 
ſurrender the fame, as well for the Lives 
of the ſaid William and Richard, as for 
his own Life. That 15 Car. 1. the ſaid 
Fohn Hare covenanted and agreed by 
Deed with the Plaintiffs Father to ſur- 


render and aflign all their Title and In- 


tereſt in the ſaid Copyhold Premiles to 
the ſaid Plaintiffs Father, his Heirs, ec. 
and the ſaid Johr ſoon after and before 
the making of any Surrender died, having 
made his Will and Agnes his Wife Exe- 
cutrix; and ſoon after the ſaid Plain- 
tiffs Father died, having made his Wl 
and his Wife and the Plaintiff Execu- 
tors 3 and fince the ſaid Wife the Plain- 
tiffs Mother died, and the Plaintiff bes 
ing Survivor ought to have the Benefit 
of the ſaid Deed, and Agreement made 
with the ſaid Defendants Father; and 
to have the ſaid Copyhold Premiſes ſur- 
rendred to the Plaintiffs uſe according 
to the Covenant aforeſaid, and to compel 
the Defendant to ſurrender 1s the Scope 
of the Bill. 4 

The Defendant infiſts that he ought 
not to be concluded by the ſaid Agree- 
ment or Contrad&, the Surrender not be- 
ing made in the Defendants Fathers Life 


time, and inſiſted they were neither Par- 
tice9 
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ties nor privy to the ſaid Contract or 
Agreement, ſo as the fame ought not in any 
ſort impeach the ſaid Defendants Eſtate 
for Life in the ſaid Premiſes, and the 
Defendant hath entred and brought his 
Adtion for Recovery of the Premiſes as 
by Cuſtom is warranted in Caſe the ſaid 
Defendants Father had ſurrendred in his 
Life time. 

This Court, foraſmuch as the Defen- 
dant inſiſted that the Surrender being not 
made in his Fathers Life time,and ſo ought 
not to oblige the Defendant to ſurrender 
the ſaid Premiſes being a Copyhold for 
Lives and not a Copyhold in Fee, being 
ſatisfied of the faid Agreement, Purchaſe 
and Payment of Purchaſe Mony by the 
ſaid Plainiifis Father, and that by the 
Cuſtom the Detendants Father could 
have ſurrcndred all the three Lives, doth 
leave the Defendant to Preſidents touch- 
ing the ſaid point, and the diſtinftion be- 
tween the Copyhold Eſtates holden in 
Fee or for Lives, where Relief hath been 
_ given in fuch Caſe of a Copyhold for Life, 
Decree tit jr being offered by the Defendants Coun- 
>! + 1.95" cil thatit _ to be made againſt a Co- 
be ſurrendred Pyboider in Fee 3 and af the ſaid Defen- 
(the Purchaſe dants ſhall not find Preſidents, then it is 
Mony having defreed that the ſaid Agreement be pers 
been paid) formed, and that the Defendant do ſar- 
according to render the Premiſes to the Plaintiffs uſe 
Agreement. accordiog 


274 


WY Vo ww ty wy eo f © 


= TW 39 


. 


Reports in Chancery, 


according to the Cuſtom, and an In- 


junction for quiet Enjoyment. 
No Preſidents could be found. 


Jenkins contra Keymeys, i9 Car, 2. 
| fo. 406. 


H E Bill 15 to have the Benefit of a Settlemettt; 


| Mortgage of Lands whereof Sir 
Nicholas Keymeys and Charles Keymeys his 
Son, the Defendant Sir Charles the Fa- 


| ther and Grandfather were ſeized in Fee, 


who 1 Jay. 18 Car. 1, mortgaged the 
Premiſes to the Plaintiffs Father for 2000 /. 


notwithſtanding added a Deed Tripar- 


tite 1 April 18 Car. 1. made by faid Sir 
Nicholas 2nd Charles Keymeys whereby the 
Defendant claims the Premiſes as the 
Heir in Tail of the Body of the ſaid 


Charles, for that it is a meer voluntary 


Conveyance to the ſaid Charles without 


Conſideration, and for that there was a 
Proviſo therein that Sir Nicholas (ſhould 
have power to charge the Premiſes with 
2000 1, at any time by Will or Deed, and 
the Conveyance made to the Piainritts 
Father ought to be and is a good Execu- 
tion of the power according to the ſaid 
Proviſo ; and in the Deed of Mortgage 
to the Plaintiffs Father there was a Co- 
venant for the Payment of 20001. by Sir 
Nicholas and Sir Charles Keymyes to the 
; T 2 _ Plaintiff 
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Plaintiffs Father 3 and that the ſubſequent 
Deed 22 OF. 20 Car. 1. mentioning the 
Deed Proviſo and Power doth not ap- } 
point any perſon to levy the 2000 /. and | 
to pay Debts, and Sir Charles the Defen- | 
dants Father hath not paid near. 2000 L. | 
of the ſaid Sir N:cholas's Debts ſuch as þ 
this Court will allow of and prefer before | 
the Plaintiffs Debts. 

The Defendant ſays Sir Nicholas. and | 
Sir Charles were not ſeized in Fee of the | 
Premiſes, for that Edward Kemeys Uncle | 
of Sir Nicholas being ſceiſed thereof by | 
Will, 8 Far. 5 Jac. deviſed to David | 
Keymeys, Son and Heir to Rees Keymeys, | 
the Premiſes during Life, and after to his | 
firſt Son and Heir Male of his Body, with | 
Remainder to the ſaid Nicholas for Life, | 
and after to his firſt Son and the Heirs 
Male of his Body, and Sir N:cholas, the 


faid David dying without Ifſue, entred, 


anc was ſeized for Life, Remainder to his 
firſt Son and the Heirs Males of his Body | 
with Remainder over, and on Marriage | 
of Charles his Son the Plaintiffs Father 

with Blanch the Daughter of Lewis Man- | 
ſel, and in conſideration of 2500 /. Por- 
eion a Fine and Recovery was had of the 
Premifes, and the iaid Deed Tripartite | 
was to the Uſe of the ſaid Sir Nicholas | 
Keymeys for Life , Remainder to the | 
ufe of the ſaid Charles afterwards Sir | 
_ Charles 


Reports in Chancery. 277 


The Plaintiffs Council agreeing this 


+ | Charles the Defendant, Sir Charles his Fa- I 

. ther, and the Heir Males on the Body Ws. 
: | of Blanch, Remainder to the Body of ; 8 
4 | Sir Charles (which the Defendant 1s) and xr; ail 1 

F ſodoth not claim by a voluntary ConveY- he ſaid not a 'F 
1 | ance, the Portion and Marriage of SI voluntary T1. 
« | Charles being a Conſideration extending Conveyance. oY 
« | *9 all his Ifſues, And 1n the Tripartite $1: 
| Deed there was a Proviſo for the faid RR 
1 | Nicholas to charge the Land with 20004. q1. 
« | 38 aforeſaid, and charged the ſame accord- £00 
= | ingly, and nor long after the faid Sir Fd 
y ; Nicholas died indebted 2000 /. at leaſt 11 
+ | which Sir Charles the Defendants Father 5p 
- | paid, fo asthe Lands ought not to be fub- 1 
| jet in Law or Equity to the Plaintiffs 4 
» | Demand, the rather for that the Defen- 4 ut 
. | dant endeavoured to recover Poſlefhon 5 Nony 
| in the Exchequer; but a Verdict was T3 
« | found for the Defendants Title as Heir 1.8 
Male of his Father, and enjoyeth both by tl 
| the Will of Edward Keyweys and the 1:48; 
Settlement by the Tripartite Deed 3 and ny 
J the Defendant infiſts that the 2000 /. was "70M 
'r | not borrowed by the ſaid Nicholas and WA 
.. | the faid Charles, but by the: Marquiſs of WAR 
f | Worceſter, and they only ſecured it as TY 
« | aforeſaid. | Wy 
; | Caſeto be againſt the Plaintiff, this Court : 

p diſmiſt the Bill. : 

ir | | 

; T4 Gerrard , 


- 
* Gy ce oor; M1. HP 9 ee T7 VT Me 2-4 EASS ns 
. % & . » "= "LD", => - he FI uo eg, " 


2% 7) WBC 
DON we 


- pol _ IL X74 
MN 


PE IIS CO SIE ISIS EE E416 © 


- 


279 Reports in Chancery, 


Gerrard contra Stanley & al', 19 Car, 2. 
fo. 509. 


H E Bill is that the Defendants may 


diſcover their Title to certain Lands | 


in the County of Lancaſter, to which 


the Plaintiff claims as Heir Male of Mzl-s ; 


Gerrard,the Detendants having Poſſefion | 


claim by a Conveyance to one John Davy 
of Lodon, and alſo a Title ro the Defen- 


dant Margaret as Heir at Law to the faid | 


Miles Gerrard; 


The Defendant pleads the Juriſdiction | 


and Priviledge of the Counties Palatine 
of Cheſter and Lancaſter, and that the 


Lands lie in the County Palatine of | 


Lancaſter, and that the Defendant by ſe- 
veral Acts of Parliament ought not any 
where elſe to be impleaded. 
Juridition This Court upon reading of a Prefident 
of the Coun- produced by the Plaintiit againſt the Ju- 


ty of Lar- riſdiftion of the County Palatine of | 
cafter plead- Cp,ger, wherein was allo cited ſeveral | 
other Preſidents to the purpoſe; his Lord- | 
good as to {Bip notwitſtanding the ſaid Preſident de- 


ed, and the 
Plea ruled 


the Title and Clared the ſaid Plea to be good as to the 


Poſſeflion of Title and Poſlefſion of the ſaid Lands or 


Lands and for any Accounts of. the Profits. 
Profits, | OE | 


Dominus 


y 


. 
> 
% 


Reports in C hancery. 


w_ 


Dominus Gorge contra Dillingtoy , 
19 Car. 2. fo. 730. 


þ Jr Sir W. Liſle mortgaged the In- 
heritance of the Manour of Appleford 
to Sir R. Dillingion,the Defendants Grand- 


1000/1. 1n which there was a Proviſo, That 
if the ſaid Sir W:ll;am Liſle his Heirs or 
Aſſigns did not pay to the ſaid Sir Ro- 
bert, his Executors, Adminiſtrators or 
Aſſigns, the Sum of 1300l. at days there- 
ja limited, then the ſaid Sir Robert and 
his Heirs to enjoy the Mortgaged Premi- 
ſes, with a Covenant for farther Aſſurance 
to the ſaid Sir Robert and his Heirs, upon 
non-payment of the ſaid Money 3 which 
ſaid Mortgage was forfeited in the faid 
Sir Robert the Grandfather's life-time , 
whereby he had an abſolute Eſtate of In- 
heritance therein, to him and his Heirs 5 
and thereupon the Defendant ſince the 
ſaid Sir Robert the Grandfather's death 
(being his Heir) hath entred on the 
Mortgaged Premiſes, and hopes to enjoy 
the ſame, there being a large perſonal 
Eſtate and no Debts. 

But the Plaintiff the Executor infilted, 
that though the ſaid Mortgage was made 
to the ſaid Sir Robert the Grandfather and 


| His Heirs, yet it ought to be accounted 


T 4 part 


i 


Mortgage. 


father, by way of Leaſe and Releaſe for 
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Reports in Chancery. 


part of his perſonal Eſtate, being made 
payable to him, his Executors, or Admi- 
niſtrators, and a Covenant on the Mort- 
gag0rs part to pay it to his Executors 
or Admmiſtrators, not mentioning his 
Heirs , nor forfeited in Sir Robert's life 
time, and the Intercſt duly paid to the 
ſaid Sir Robert the Grandfather 1n his 
Iite- time, and the Heirs of the Mortgagor 
ſtill in poſſeſſion. 

'  _Fhe Defendant infiſts it 1s proved the 
Mortgage was forfcited in Sir Robert the 
Grandfathers lrfe- time, and therefore 
where there 1s a conteſt of this nature 
between an Heir and an Executor or Ad- 
miniſtrator, and no Debts in the caſe, and 
if there were, yct where there is no de- 
fect of Aﬀlets, as there is not any in this 
caſe, this Court doth never rak+< it from 

Mortgage in the Heir, and producing a Preſident of 


Fee, andthe this Court with the jike nature of tus 
Mony made Cafe, 


. Payable to FA Court coricetved a clear difference 


the Execu- 
tors or Ad- 
minittrators , 


between the Caſes, the Mony not being 
only made payable to the Executor or 


and a Cove- Admmiſtrator, and not to the Heir, and 


nant to pay 8 Covenant to pay the ſame to the ſaid 
the Mony ac- Sir Robert the Grandfather, his Executor 
cordingly, to or Adminiſtrator, and the lotercſt Many 
be + 3: "Io paid during the Grandfathers Life, and no 
ah " Fotry made by the Grandfather, and the 
bal. principal Mony not payable tall Nevemb. 


1668, 


Reports in Chancery. 


1668, but the Heir of the Mortgagor 
{ti} in poſlc{ſion, and the Intereſt Mony 
paid ſince the Grandfathers death , and 
being fully ſatisfied, that what hath been 
already reccived by the Defendant, on 
the ſaid Mortgage, ought to be account- 
ed as part of the perſonal Eſtate, and ſo 
ought to go to the Adminiſtrator of the 
Grandfather, and not to the Heir, and 
doth Decree the ſame accordingly , and 
the Defendant 1s to convey the ſaid Mort- 
g:ged Premiſes unto the Plaintiff and his 
Heirs. 

And touching the 250 /. ſecured by a 
Leaſe for years, in the name of one 1nchket, 
2 Truſt for Sir Robert the Grandfather 5 
the Defendant inſiſted that a Leaſe was 
made by the ſaid Sir Robert the Grand- 
father , of part of his Lands of Inherij- 
tance to one Coleman for years for a Fine 
of 2501. for ſecuring whereof the ſaid 
Coleman did Aſſign all his term to the 
ſaid Tacket, in which Aſſignment there 
was a Proviſo for paytnent of the Mony 
to the ſaid Sir Robert , or to his Heirs, 
Executors or Adminiſtrators, and the ſaid 
Tucket accordingly declared the Truſt for 
the ſaid Sir Robert, his Heirs, Executors 
and Adminiſtrators, and hath ſince the 


death of the ſaid Sir Robert the Grand- 


father, ſurrendred the ſaid Leaſe to the 


Defendant, as Heir according to the ſaid 
Truſt, 
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Truſt, the faid Colemzar not having paid 
| his faid Fine, and the Aſhgnment being 
abſolute in Law, ard fo the Defendant 


Surcender of 
a Leaſe. 


Leaſe to go 


fo theAdmi- 
niſtrator,and 
not to at- 
tend the In- 
heritance, 


ought to enjoy the ſaid Lands, without 
any account for the ſaid Fine ; but the 
Plaintiff inſiſted, and fo it appeared to 
the Court, that Colewar being. indebted 
250 |. for a Fine as aforeſaid, ſecured 
the payment thereof by Aſſignment of 
the ſaid Leaſe to Txcket, under a Proviſo 
to pay 250/. and in Truſt for the ſaid 
Sir Robert the Grandfather,his Heirs, Exe- 
cutors or Adminiſtrators; ſo the Plaintiff 


infiſted that if Tzucket hath furrendred to | 


the Defendant, it is a breach of Truſt, 
in regard 1t being a Chattel it belongs to 
the Adminiſtrator, and not to the Heir, 
and the Mony ſecured belongs to the 
Plaintiff, and if any Surrender was made 
it was after the death of the ſaid Sir Ro- 
bert the Grandfather, or the Defendants 
Adminiſtration granted to him Pexdente 
lite. 

But the Defendants Council inſiſted 
that the Surrender was made before the 
granting the Adminiſtration Perdente lite, 
and produced a Surrender made by 7ucket 
in September, 1665. | 

This Court declared, That in caſe Ad- 
miniſtration ta the Defendant was before 
the Surrender, that then the Leaſe to Cole- 


7141 cannot be thought to wait on the In- 


heritance 


Reports in Chancery. 


heritance, but ought to go to the Admi- 


niſtrator, for the Defendant had it as Ad- 
miniſtrator, and fo taok the Surrender as 
a Truſt, and therefore in ſuch cafe ought 
to pay the 2507. with damages from the 
time of the Surrender, or elſe make a new 
Leaſe to the Plaintifi of the Premiſes ſur- 
rendred by Tucket, as eff:ual in Law as 
that which was made to Coleman, for the 
ſame Term, ſame Covenants and Rents as 
in the former Leaſe, and the Defendant 
to account for profits by him received. 


Pit contra Pelham, 19 Car. 2. fo. 875. 
21 and 22, 


HE Caſe is, That William Shelly in 60a, 
1650. being ſeized in Fee Simple cn of ;a 
of Lands, upon his Marriage with Jaze Will. 


Hecked for her Jointure, ſetled the ſaid 
Premiſes to the uſe of himſelf and Fare, 
and the Heirs of their two Bodies; and 
for want of ſuch iſſue, to the right Heirs 
of the ſaid Williams for ever. That in 
1657. the ſaid Williams having no iſſue 
made his Will, and as to ſo much there- 
of as concerns the matter in queſtion , 


Deviſes in theſe Words, (viz.) 1 appoint 


my dear Wife my ſole Executrix, my Land 
at Blanford which is my Wines Jointure, 1 


do confirm unto her, and after her deceaſe I. 


do appoint it to be ſold, and the Mony that 
2. Lo] 


of +; B82 


284 


Reports in Chancery. 
is made thereof to be divided by equal Por. 


tions, amongſt theſe four, namely one part 


to be diſpoſed of by my Wife , the other 


three parts are my Nephews, William Ma- 
jor, Ezra Sherly, and Jonadab Savage; [ 
give to my Couſin Roger Higham 201. and 
in caſe any of my three above named Ne- 
phews ſhall die before the deceaſe of my Wife 
that then my Couzen Roger Higham ſhall 
have that portion of Mony, which upon the 


ſelling of the Land at Blandford ſhould have 
fallen to that Nephew. And the faid Wi:/, 


Sherley, five days after the ſaid Will made, 
died without Iſſue, and Fare his Wife 
proved the ſaid Will and poſſeſſed the faid 
Premiſes, and afterwards demifed the ſame 
to the Plaintiff Pt, and the ſaid. Ezra 
Shirley died in the Life time of the ſaid 
Jane, and the ſaid William Major in 1664. 
for 125 /, fold the ſaid Premiſes and his 
Right and Intereſt therein, and all his 
part and ſhare of Mony which he, his 
Executors, &c. might claim, or have out 
of the ſaid Mony to be raiſed by ſuch 
Sale by Virtue of the ſaid Will or other- 
wiſe, and covenanted for further Afſu- 
rance z and the faid JFozadab in like man- 
ner ſold his Intereſt to the faid Pzt, and 
the ſaid Roger Higham being intituled to 
a fourth part of the Premiſes by the 
death of the ſaid Ezra Shirley fold in like 


manner all his Intereſt to the ſaid wes 
, H, 
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P;t, and with like Covenants as the ſaid 
other Plaintiffs had done, and the faid 
Fane for 300. ſecured to her by the ſaid 
Plaintiff Pit to and payable after her 
death, ſold all her Intereſt in the ſaid 
fourth part of the Inheritance of the ſaid 
Lands expeQant after her death and her 
ſhare of what Mony ſhould be raiſed by 
the Sale thereof, and covenanted for fur- 
ther Aſſurance; and in 1666. the ſaid 


Jane died having made her Will, and the 


faid Roger Higham and one Harris Exe- 
cutors, and proved her ſaid W1ll, and re- 


'ceived the ſaid 300 /. ſo that according to \ 


the ſaid Will, Shirley's Will, the ſaid Lands 
ought to be ſold, there being a Truſt raiſed 
thereupon for the Benefit of the faid 
Major, Savage and Higham, and the Af- 
ſignee of the ſaid Jane 3 and thereupon 
the Plaintiff P3t, who 1s a Purchaſor of 
all the other Plaintiffs intereſt as afore- 
ſaid, and is alſo Aſhignee of the ſaid Jae, 
ſeeks to have the Defendant Pelham and 


- Mary his Wife, and Mabel Shirley (which 


ſaid Mary and Mabel are Siſters and Co- 
heirs of the ſaid Ezra Shirley who was 
the Son and Heir of Ezra Shirley, Bro- 
ther and Heir of the ſaid Wzllzam Shirley) 
to convey the ſaid Premiſes,to the Plain- 
tiff Pit and his Heirs, the other Plaintiffs 
offering to join with them therein. 


But 


286 Reports in Chancery, 


But the Defendants inſiſt that if ſuch 

Will was made, yet the ſaid Defendants 

. Co-heirs not being therein appointed to 

ſel] or convey the ſaid Premiſes, nor any 

perſon by the faid Will appointed parti- 

| | cularly to fell the ſame, and-the Lands 

[1 not deviſed by the Will, but appointed 

| to be fold; therefore the ſaid Lands are 

well deſcended to the ſaid Coheirs, and 

they are neither in Law or Equity ob- 

liged to fell or convey the ſame, -and ſub- 

mitted to the Judgment of this Court to 

do as this Court ſhall dire&t, in Caſe the 

. Will be a good Will; and alſo inſiſted, 

that there was as good Equity in this Caſe 

for the Heir, as for the Deviſees, and theſe 

Lands being deſcended on the Defendants 

as Heirs, they hope this Court will not 

compel them to dilinherit themſelves, and 

Purchaſe pen- that the Plaintiffs Purchaſe was after a 

| #ente lite” Sit commenced depending in this Court 
[ for the ſame thing, 

F The Plaintiffs 1nfiſted, that the Will was 

[; a good Will at the death of the ſaid W Shir- 

1 7 ley, and that the Lands were charged with 

a Truſt to be ſo!d, and that no Act fince 

can invalid the ſame, and that the ſaid 

former Bill was only to preſerve Teſti- 

bi mony for proving the ſaid Will, and the | 

} Plaintiff Pie being a Real Parchaſor in | 

i the Life time of the ſaid Jaze, he hath a 


proper and equitable Suit in this Court 
to 


| to have the ſaid Will performed and the 
| Truſt executed, | 


Reports in C hancery. 


This Court ordered a Caſe to be made 


' pon the ſaid Will, taking this to be a 
| Caſe of great Conſequence and weight 
{ in the Prefident of it, and admitting the 
| ſaid William Shirley was ſeized in Fee and 
{ made ſuch Will, and that the faid Ezra 
| Shirley, Brother of the Defendants Mary 
' and Mabel, died in the Life time of the 
| faid Jaze, and that the Plaintiff Pz# made 
| ſuch Parchaſes as aforeſaid. 


| This Court having peruſed Prefidents 
in this Caſe, and adviſed with the Judges 
thereupon, declared his Opinion to be 
for the better clearing of the Cauſe for 
his determination , and ordered that a 
Tryal ſhould be had at Law in a feigned 
Action by Wager, Whether Jaze the Re-x_ 1 
lick and Executrix of the ſaid Wil. Shirley pointed to be 
had power and could by the Will have fold by will 
made Sale of the Lands in queſtion ; and to raiſe Le- 
alſo in the next place, whether a Sale by gacics,but no 
her Executors (admiting ſuch Sale to be P*{on ap- 
attually made) be a good Sale. And in pur- mp 
ſuance thereof a Tryal hath been had up- yy; ..4q 
on the point aforeſaid, and a ſpecial Ver- decreed for 
dit thereon found, and ſeveral ſolemn the Heir at 
Arguments and Debates thereof have been Law againſt 
before the Judges of the Common Pleas, a Purchalor. 
who have given Judgment therein for the 


Defendants,and the Cauſe coming again » 
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be heard on the Equity reſerved befor Y 
the Lord Keeper affifted with the Judge, 
and they having conſidered of the Prefi 
dents offered by the Plaintiff and compar 
the ſame with the Caſe in queſtion, find: 
great difterence between them and this 
Caſe upon the Circumſtances thereof. 
Fhis Court upon the whole Matter, the 
Will in queſtion being adjuduged void in 
Law in the very Conſtitution thereof, ſaw Þþ 
no Cauſe or Colour to make good the ſame 
in Equity, and diſmiſt the Plaintiffs Bill; þ 
but declared this ſhonld not be a Pre 
: f1dent. | 
But the Pur- The Plaiatifi appealed to the Lords in } 
chaſor re- Parliament, who adjudged and reſolved 
_- - _— that the Plaintiffs ought to be relieved 
wy ali + "12 and ordered the Lord Keeper to fet afade 
Heir at Law the ſaid Diſmiſhon, and adjudged the | 
to convey to Defendants, the Heirs at Law, to convey 
him, the ſaid Premiſes to the Plaintiff Pzt and 
| ; his Heirs z which this Court in Obedience 


to the ſaid Order, ordered the ſame ac- 
cordingly. : 


_ Igor ————  ; — — 


ARGUMENTS 
Proving from 
ANTIQUITY 
THE 
Dignity,Power and Juriſdiction 
OF THE 


COURT of CHANCERY. 


Queſtion being raiſed in the 
Court of the Kings-Bench W hes 
ther after a Judgment given at 
the Common Law, The Chan- 
cery could in any Caſe give Relief in E- 
quity 2 Or, whether it were not de- 
barred thereof by the Statutes of 27 E. 3. 
cap. xt. and of 4 H. 4. cap. 23. King 
James taking notice of that Difference, 
(and taking himſelf to be the Judge of 
the Juriſdictions of his Courts of Juſtice) 


did ſeriouſly adviſe thereupon with his 
| Learned Counci), upon ——_—_ Opinions 


and 
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The furiſdiflion of the Court 


and Certificate, he did give Judgment 
for the Chancery ; and accordingly all 
things were in peace. The Chancery 
Court went on in the times of the Lord 
Elleſmere, Lord St, Albans,” Lord Coven- 
try, and all others'that were Lord Keepers 
of the Great Seal of England ever {tnce 
(as it had formerly done.) And thethen 
Lord Chief Juſtice of the Kings Bench 
did never queſtion that Judgment, al- 
though he lived many years after, and 
was of four Parliaments, wherein he had 
both Opportunity and Power to have 
done it, it he had not known that Judy- 
ment to have been given according to 
Juſtice, and the Laws of the Realm ; but 
he deiiſted, and did openly profeſs before 
the Loros of the Privy Counci], That he 
wouid not maintain a Ditterence between 
the two Courts, nor bring 1t tnto Que- 
ſtion, whereof Entry was made in the 
Council-Book 26 Junii, 1616. 
Notwithſtanding the Publiſher of his 
third and fourth Books of the Inſtitutes 
finding (as it ſhould ſecm ) ſome old Notes 
collected, when the Queltion was on foot 
and undecided hath taken the Boldneſs to 
print them long after the Authors Death, 
and therein hath made him to queſtion 
all again by mentioning many Calcs, 
wherein divers Perſons had been indicted 


in Premmire upon the Statute of 27 oy 
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tor ſeeking Relief in Chancery after Judg- 
ments given between the Partics at the 
Common Law, and concluding with | See 
a Privy Seal to the contrary, 18 Ful:7 
1616. obtained by the Importunity of 
the Lord Chancellor, being vehemently 
afraid : Sed judicandum eſt legibus, and no 
Pretident can prevail againſt an Ac of Par- 
liament. And befides; the ſuppoſed Preſt- 
dents (which we have ſeen) are not Au- 
thentical, being moſt in torn Papers, the 
reſt of no Credit] Thus far he, wherein, 
To omit how prejudicial 'tworffd be to 
the whole Kingdom, if that Rule were 
tofallibles That no Prefident or Preſcrip- 
tion, Inſtitutes 4. Uſage or Cuſtom, (as 
ſome have ſaid) thould prevail againſt an 
Act of Parliament, and the Diſtractions 1t 
might make in Mens Inheritanccs, if other 
Statutes ſhould be fo ſtood upon: And 
to omit likewiſe the little Reſpet nſed to 
bis ſad Majeſty's Judgment, and the lit- 
tle Charity ſhewed to theT.ord Chance]- 
tor (dead long- before; ) that he ſhould 
be taid to have procured that Judgment 
by Importunity, being vehemently afraid 
( though tis more probable the Fear was 
ellewherez) yet ſeeing that the Autho- 
zity of ſuch an Aathor may have given 
occaſion (to ſome) not only to queſtion 
but.to cenſure that Judgment as if it were 


of dangerous Conſequence, becauſe the - 
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Judges were not called to it ; and that 


the Kings Learned Council ( who made 
that Certificate to his ſaid Majeſty ) were 
great Prafticers in Chancery, and ſpake 
tor their own ends, That the Chancery 
(when the Statute of 4 H.4. was made) 
was no Court to relieve in point of Equi- 
ty: And the more ordinary the Chance- 
ry was, the more Miſchief there was 3 and 
that there is no need of a Chancery, The 


. Judges (can and) in all Ages have judged 


in Equity ; and that the Chancery is but 
an [ Offrvina] only to prepare Writs for 
the Common Law Courts to proceed up- 
ON, A : » 


In Anſwer to all which 'twill be requi- 
fite to conſider, 


Firſt, The Office, Dignity and Necef- 
ſity of Chancellors and Chancery Courts 
anciently 1n other Commonwealths- ard 
Kingdoms, and with ys. 


Secondly, The Certificate of King 
James's Learned Council to his ſaid Ma- 
jelty with the Reaſons therein expreſſed. 


Firſt in (ancient) Rowe the Pretors had 
Power by the Law Pretoria, to ſupply 
and correct Laws, Yarro hib.5. de ling. Lat. 
And by the Law Cornelia, they were pu- 

| ; niſhed 
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niſhed if they did not judg according to 
- Equity, Cicero Phil. 2. | 
n In the Empire it was ſaid to the Chan- 
- cellor, Faſces tibi Judicium parent , Os 
1 . dum juſſa Pretoriang Sedis portave crederis, "at 
) ipſain quadamodo poteſtatem reverendus af- .E! 
p ſumis : And Perſona tua refugium ſit ops \\WR0 
- preſſo , infirmo defenſio , preſidium aliquz uk 
1 calamitate concluſo;, ſic enim proprie noſtros 1 
p Cancellos agitis, ſi leſorum impia clauſtra {WR 
J ſolvatis, See Spilman's Gloſs, pag. 126. for | I. 
t which he citeth Caſſadore, lib. 12, formul. _ |] 
r | T. who wrote above 1200 years fince. | mn 
»'J Beſides, all Kingdoms, Commonwealths, | *Bik 
Principalities (and Subjects alſo that had 01.7 
Jura Regali) in all Ages have had their Tall 
- Chanceries and Chancellors. The Coun- 
ties Palatine in Emg/and have them to this 
day: Cheſter, Lancaſter, Durham, @*c. 
The Earls of Pembrock, the Lords of 
S | Glamorgan, and other Lords Marchers had 
1 | their Chanceries and Chancellors before 
| the Statute of Wales, 27 H, 8. 
; But for the Antiquity and Dignity of 
Z the Chancery Court and Chancellor of 
. England, 'it is obſerved, that Wilſanus 
was Chancellor to King Athelſ#ane, (for 
| fo he 1s called in a Charter granted to 
i | the Abby of Malmsbury;) that Turketn- 
; lus was Chancellor to King Edward the 
b Elder, and to King Edmund and Edred 
(Ingalphus) Adulphas to King Edgar, AF- ki 
'B 3 WL Wl 
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1s Abbot of Ely to King Etheldred,wha 
did ordain and grant, that the Church 
of E!y ſhould then and always hold: the 
Dieuicy of Chancellor in the King's 
Court, Hiſter. Elienſ. That King Alfred 
had a Court of Chancery, 4 I»ſtitut. out 
of the Airror, cap. 1. Y 3. and cap. 5. 
who ith, That 'twas ordained by King 
Aijrcd4 in Parhiament, that every Man 
ſhould have a Writ Remedial out of the 
King's Chancery, which it may be the Au- 
thor of that Book (Andrew Horn) meant 
of {uch a Courſe to ſend for the Parties 
as was then uſed ; for if he meant Writs 
under Seals, as they iflued out of the 
Chancery in King Edward the Second's 
time when he wrote, clearly he was 
miſtaken ; for there could be vo Writs 
under Scals in King Alfred's days, neither 
he nor any of thoſe former Saxon Kings 
uſing any 3 for Seals came in with the Nor- 
4715. The Saxon Kings manner was to 
ſubſcribe their Namcs and. Crofles to 
Charters, I-gulphns, Camden, 444. Selden 
Titles of Honour, 785, Some have ſaid 
that King Edward the Conf:flor uſed a 
Seal, and that his Chancellor had the 
Caſtody of it; but that he learned mn 
Normandy, having lived long there be- 
tore he was King 3 and then 1t muſt ne- 
ceflarily follow that the former Kings 
having no Seals, there was ſome "4 
uv A 


| Chancery 1n thoſe days ( if there were a 
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aſe of a Chancellor and of a Court of 2 it. 


Chancery diſtin& from the King's Court 
which cannot be ſhewed: ) For in thoſe 
days there were no other Courts but the 
Sherifis Court in the Counties, and the 
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Kings great Court i» Aula Regis, where ; 
the Chief Juſtice of Ergland, the Chan- ; ] 
ccllor and the Prelates and Earls were | 
the Judges, (whence only thoſe Remedial i 
Writs 1fJued ) then to be an [ Officina] bh 
only to ſeal Writs and Commiſtions for [3 


the Law Courts to proceed upon, when 
neither Seals nar Writs were uſed, nor 2 
any ſuch Courts as now in Weſtminiter- Wi! i} 
Hall. And what other uſe could there be tHk't 
of that Court, or what could there be to 
denominate them Chancellors z but (as 
*:1s ſaid before of the Chancellor under 
the Emperors): to relieve the diſtreſſed, 
to defend the weak, to be a Refuge for 
the wronged, and to looſe the wicked Wl} 
Bands, wherewith the poor guiltleſs Man | Rl 
was oppreſſed by the Rigor of the Laws, 
which 1s a lively Deſcription of the O-, - x. 
fice of the Lord Chancellor at this day, ces now; 
and for which Cauſes (faith one) a Chan- 88: 
cery was ordained. 

Mr. Lambert ſpeaking of the Court of 
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Chancery, faith , That whenſoever this 41 
Court of Equity did firſt begin to be a Wi 
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diftin&t Court, the Power thereof was * 1 
Ba. always 'Þ 


The Juriſdifion of the Court 
always in Exerciſe, and by a Compari- 
ſon of two Herbs, which of themſelves 
| are Paiſon, but mingled together do make 
a wholeſome Medicine 3 he ſheweth the | 
neceſſity of Courts of Equity as well as 
of thoſe of the Laws : For further Proof 
hereof, it will be requiſite, that we look 
higher how the Laws were adminiſtred 
1n this Kingdom in former times. 

It is apparent that in the Saxor times, |} 
the ordinary Courts of Juſtice, were kept 
in the ſeveral Counties and Hundreds 
Where the Senator or Alderman, Greve 
or Sheriff, with the Biſhop or his Arch- 
Deacon were the Judges, 2norum alter 
v3 Divina alter hamana populum edocet, 
Vid. Leg. Edgari, cap. 5. & Leg. Cannti, 
cap. 16, 17. In ſome Caſes the Biſhop 
was the ſole Judge as iz Carſa fraGionis 
fidet ( which 1s a Caſe of Breach of Pro- 
- Taiſe and of Truſt now relieved in Chan- 
cery) Vid. Leg. Alfredi, cap. 1. In:ſome 
Caſcs the Senator, &c. was Tole Judge; 
10 ſom= Caſcs both were Judges; of the 
Biſhop's Power, * See Leg. Edward; Con- 
feſſoris, cap. 3, 5, 7.. If any Man found 
himſelf aggrieved with the Judgments 
in thoſe Courts, he might appeal to 
the King himſelf, Leg. Edgari, cap. 2, 
Nemo in lite Regem appellato, miſt quidem 
aomi Juſtitian conſequi aut impetrare 2200 
poterit, ſin ſunmo jure domi urgeatur ad Ke- 

ES : ger 
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gems, ut is onus al;qua ex parte allevet pro- 
vocato 3 which is plain, that the King will 
relieye him in Equity after Judgment, 
which it ſeemeth was done by his Chan- 
cellor, who always was a Clergy-Man in 
the great Court i Aula Regis. 

William the Conqueror made an alte- 
ration in thofe Courts; for by his Char- 
ter to Remigins ( the laſt Biſhop of Dor- 
cheſter and firſt of Lincoln) he did ordain, 
That no Biſhop or Archdeacon ſhould 
hold any more Pleas in the Hundred, nor 
ſhonld bring any Cauſe which concerned 
the Government of Souls to the Judg- 


ment of Secular Men 3 but that the Bj- 


ſhops ſhould judg of ſuch Cauſes them- 
ſelves in ſuch places as they ſhould ap- 
point 3 and that no Sheriff, Greve or 
Officer of the Kings, nor any Lay Man 
ſhould intermeddle with any Laws which 
did belong to the Biſhop, Vid. Selden Nor. 
ad Edmer. pag. 167, 168. where many 
Authorities for that Charter are cited ; 
yet afterwards the Biſhops did continue 
ro ſit in the County Courts, as appeareth 
by the Laws of H. 1. cap. 7. and 31. But 
it was not long (before) they did erect 
their Conſiſtories by virtue of that Char- 
ter of W;i//iam the Firſt. And then the 
Relief of Equity and Conſcience 1n the 
Courts of the Counties and Hundreds 
ceaſed, and remained after in the King's 

| bigheſt 
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higheſt Court i» Aulz Regis, out of which 
Court of Arzlz Regis the four Courts of 
Weſtminſter, Chancery, Kings-Bench,Com- 
mon-Pleas and Exchequer, were derived; 
and the Kings have ever fince 1n their 
Courts of Chancery juſticed and relieved 
their Subjects from the Rigor and Extre- 
mity of Law by the Rules of Equity and 
Conſcience, to which the Kings of this 
Land are ſworn, as well as to do Juſtice 
according to the Laws, See Leges Ed- 
wardi Confeſſoris, cap. 17.and King Richard 
the Firſt's Oath in Hoveden fo!, 374. and 
BraGow lib. 3. cap, 9. ſet.1, 2. where he 
ſaith, That the King's Oath 1s to judge 1n 
all things according to Equity and Mercy, 
And Raſta! has the ſame in French in his 
Abridgment of Statutes printed 1528. The 
Words are, ne il face fair en touts, ſes 
jugements owel &> droit Juſtice ove diſcreſſion 
&*+ miſericorde, See alſo Walſinghans Pag. 
193. of King Rich. 2d%s Oath, whereby it 
appeareth that the Kings of thisRealm are 
bound by their Oaths to adminiſter Juſtice 
with Diſcretion and Mercy, which cannot 
be done when Extremities of Forfeitures 
and Breaches of Truſt may not be ex- 
amined, and the Parties relieved becauſe 
of a precedent Judgment. 

Theſe four Courts ( then included 1n 
one Court called Aula Regis) did follow 
the Kings Court, whereupon they mo 

after- 
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with ſome alterations 1n the gth year, be- 
ing the 18th year of his Age, The Com- 
mon Pleas was appointed to be holden in 
2 place certain, and not to follow the 
King's Court 3 yet the Chancellors and 
Tadges of the Kings Bench did long after 
follow the Kings Court, as appeareth by 
the Statute Articul; ſuper Chartas, 28 ET. 
cap. 7. 

150 King Edward the Firſt being weary 
of the great Power of the Chief Juſtice 
of England ( and willing to be rid of 
him) did appoint more to be Judges of 
Criminal Cauſes, And then the Kings 
Bench began to be a diſtinct Court, and 
the Law to be a Profeſtion and a Study, 
ind Students of the I:aws to be Pleaders 
and Judges. Pleadings ( faith Sir Edw. 


Cook 1 Inſt. 304.b.) came to Perfection 


in Edw. the 3d's time, 1f that may be 
called Perfection which hath. been the 
Cauſe of many Suits, and that many have 


loſt their Lands by omitting or miſtaking 
| a Word 1n Pleading when otherwiſe 
they had good Right. For Legis verboſe 


lites plarime: And then the Chancery and 
Exchequer alſo came to be ſeveral Courts. 
General Cuſtom ( ſaith *DoFor and Stw- 
dent ) 


A. re er \ 


IN 


afterwards called Courts z but by the | 
oreat Charter granted by King Joby, and ,, <., 
ifter -by King Henry 3d ( 10 the third bath an av 


year of his Reign) which he renewed *2* £92) of the 
) Charter of 
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dent ) is the Ground of the Courts offc 
Chancery, Kings Bench, Common Plex, [4 


and Exchequer, Lib. 1. cap. 7. 

But the Authority of the Chief Juſtice 
being now divided amongſt many, who 
are equal Judpes in the Kings Bench could 
not make that Court greater than it wa 
before: And the Reaſon alledged that it 
ſhould be Superior to the Chancery, be. 
cauſe it hath the Stile of | Coram Rege} 
whereas the Chancery Stile is [ Cor27 Rege 
in Cancellaria ] And | Additio probat Mt. 


V 


f 
7 
[ 
[ 
| 
| 
| 


zoritatems | ſeemeth trivial 3 for neither] 


was the Stile of the Kings Bench Court 
( when it was in the Chief Juſtice alone) 
always [ Coram Rege}] without Addition, 


but ſometimes Coram Rege de tempore Hu | 


gonis Bygod Juſticiarii Anglis ; and fome- 


times {| Coram Hugone Bygod Fo groin 


Angliz,] not | Coram Rege)] 44 
upon Forteſcue, pag. 5. 

Neither doth the Rule always hold 
that Additio probat Minoritatem, unlets it 
be ReſpeFu ejus cujus eif Additio, For 
this Addition is not in reſpe& of the 
Kings Bench, but in reſpe&t of the Kings 


3. Notes 


Council after called the Star Chamber, be: | 


cauſe they ſate in a Chamber ſo called. 
For Writs iſſuing out of the Chancery 
(of the ſame Form and under the fam? 
Seal ) returnable ſome before-the Coun- 
cil, ſome in Chancery, there was a ne 
ceſlity 


| 


't 
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ts off cxſlity to make a Difference in the Re- 
ew, turns,otherwiſe no Man could have known 


iſtice 
who 
ould 

was 
at it 
, be- 
ege | 
Rege 
Ms. 
ther 
ourt 
ne) 
10n, 


Hu | 


| the Judges. 


where to have appeared ; and the Ap- 
pearances before the Council being | Co- 
raw Rege & Concilio,) the other muſt 
mention the Chancery, in which reſpect 
that Addition was made, and not in re- 
ſpe& of the Kings Bench; and ſometimes 
the Appearances in Chancery were coram 
Rege without Addition, V1d. Stat. 1 E. 3. 
cap. 9, And by the ſame Rule the Kings 
Bench would be above the Star Chamber 
alſo, becauſe the Stile of that Court is 
Coram Rege & Concilio, which is an Ad- 
dition, 

But for a truer Mark of Superiority the 
Chancellor is | Securdus 2 Rege. F The 
Tefle of the Chancery is [ Meipſo F where-: 
as the Teſte of the Kings Bench is Joharne 
Branipſton Milite. 

And it cannot be denied, but: that the 
Lord Chancellor is above all Jydges of 
the Laws, both here, in France and elſe- 
where. The Lord Mayor of London ts 
preſented to him as to the Chief Juſtice 
of England. "He giveth the Oath to all. 
And 20 E. 3. cap. 3. It is or- 
dained by the King, &c. That all Ju- 
[tices of Oyer and Termirer, and all Juſtices 
of Alttzes and Gaol-Delivery and their 
Aflſociates ſhall firſt make ſuch Oath in 
certain Points as to them ſhall be enjoyned 


by 
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by the Kings Council in Chancery before 
their Commiſſions be delivered to them. 

[ hope twill not be ſaid, but that Pre- 
fident and Uſage (may and hath) pre- 
vailed againſt this A; for there is no 
ſuch Oath now taken, either by the Ju- 
ſtices of Ojer and Terwiner, nor by the 
Juſtices of Afſtiſes, nor their Afociates. 

And farther, the Lord Chancellor ad. 
mitteth all the Judges into their ptaces,and 
fitteth above them in their own Courts; 
calleth the Chief Juſtices themſelves to 
aſſt him in Chancery, as the Lord Cover: 
iry.did the Lord Bramiton, where he had 
no Voice, but was an Affiſtant only. And | 
when all the Judges are eſfembled in the 
Exchequer Chamber, the Lord Chance!Jor 
fitteth above them, and delivereth his Q- 
pinion : So did the Lord EZeſmere in the | 
Caſe of the Poſinati, He granteth In- 
junctions to ſtay the Proceeding of that 
and the other Courts. Beſides, if the Lord 
Chancelior did not grant out Writs the 
Courts of Common-Pleas and Kings-Beaci þ 
would fit ſtill and have noghing to do. 
And before the Statute of Mgne Chart: 
he uſed to deny them ; nor did he grant | 
any Writs then but upon great Fines: 
( DoFor and Studert cap. 8.) Some of 
which Fines had been before” that tims 
moderated by King Jcbz by his Charter 
7 Febr. Ann, x. cn Choe Archie- 


pijcopi 


of Chancery Vindicated, 
pi/copi Cant. And if the Regiſter be the 


molt ancient Book of the Law, (as it 1s 
ſaid 4 Inſtitut. 140. out of Natura Bre- 


re. 
= vim) it will follow that the Chancery 
no | 15 the moſt ancient Court 3 for all thoſe 


Ju- | Writs were framed and ſealed in the 
*he | Chancery, and without ſuch Writs thoſe 
other Courts could not proceed. And 
id. | the Mirror faith, That Cafes were judged 
nd | according to Equity, before the Cuſtoms 
of the Realm were written and made cer- 
to | tain, Cap. 1. Sef, 3. 
By all which it followeth; That the 
ad | Chancery is the Superior Court. 
nd | Nor let it be ſaid, that there is noneed 
he | of a Chancery, becauſe that the Judges 
(cancand ) 1n all Ages have judged in E- 
O- | quity: For although no Man did ever 
he | doubt of their Avilitiesz yet that they 
In. | ever cid judge in Equity (otherwiſe than 
1z* | as by Commithon when they fit in Chan- 
-4 | cry) or that there is any Remedy at Law 
he | by a Writ of Error after Judgment for 
<> | Equity, is more than can be ſhewed ; cer- 
19, | tainly ſuch a Writ was never ſealed in the 
-tz | Chancery ; but that ſaying ſheweth, thac 
nt | there is need of a Chancery, and of Equity 
«: | after Judgments at Law, and then the 
of | Queſtion will be (not of the thing, but) 
nz | who ſhall be the Judges of it. And that 
er | cxrtainly is fitteſt to go as it was wont 
ee Þ (4s Jupiter ſaid of the Weather ) and 
not 
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not now to be transferred to a new Judi: 
cature. 

And if the Judges ſhould be made 
Chancellors, how would they execute 
that Power? Can they examine any Man 
upon Oath, whether he have received all 
( or part of ) his Mony upon a Bond or 
Mortgage ? Or whether he have broken 
a Truſt? And will they examine Wit- 
neſles vive voce; or grant Commitſitons 
into the Country? And how (hall thoſe 
be publiſhed? And if they ſhould do all | 
this, were not this to erect a Court of 
Chancery in themſelves, and to confound 
the Courts of Equity and Law together? | 
It might better be ſaid that there 1s no 


' need of Tryals by Juries : for Tryals for 
_ Criminal Cauſes were by Ordael till 3 H.3, 


And then becaufe a General Council had 
taken away that kind of Tryal, the King | 
wrote to the Juftices /tizerants to puniſh 
ſome, leaving it to their Diſcretions how 
to proceed againſt ſuch other Offenders; 
And certainly the Lord Chancellor and 
that Court are as able to judge a Cauſe | 
upon hearing of Witneſſes, as Twelve 
Country Jurors. No other Countries have | 
any ſuch Tryals 3 but: there is no Coun- 
try but -hath Chancellors and Courts of 
Equity 'to mitigate the Rigor of their 
Laws, which Rigor cannot appear tilt 
Judgment be paſled 3 for before the m” 


of Chancery Vindicated. 
be adjudged, who can know whether the 
Law be rigorous or no? If therefore after 
Judgment there ſhall be no Remedy, then 
the Rigor of Law cannot be mitigated, 
which were not, S#um coique tribuere ; 
but rather Diſcedere ab equitate, ſequendo- 
ſubtilitates. | 

And as to the Objefion, that by this 
Statute providing againſt a Superior Court, 


ziz. the Parliament, all Inferiors are com- 
prehended, to which end the Archbiſhops 


| of Canterbury's Caſe upon the Statute of 


13 Eliz. was alledged, And as to the 
other that 'tis an Abſurdity to ſay, That 
the King is within this Statute and the 
Parliament, and not the Chancery ; It 
may be anſwer'd, that 'tis no generalRule, 
That becauſe an ACt 1s made againſt a Su- 
perior it ſhould therefore bind all Inferi- 


| ors; for the Statute of 1 Ez. That no 


Arch-biſhop or Biſhop ſhould alien to any 
$ubjeR, did not extend to Prebends, Par- 
ſons, &c. though they were Inferior and 
Subordinate to the other. But the Caſe 


| of the Archbiſhop of Caxterbury was ( e 


converſo ) that the Superior was not bound 


| by an Act made againſt an Inferior, as 


may appear by the Acts of 31 H.8. 13 EL. 

and of Weſtxa. 2. therein mentioned. 
Neither is there any Abſurdity at all 5 

for if the King aſflſenting to that Ac had 


| meant to abridge the Chancery, tis pro- 
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bable the Chancery ſhould have been 
named 11 it ; but the King intending that 
that Act ſhould only extend to Pleas of 
the Crown, by the Words (Plee roial ) 
there was no neceſſity of naming the 
Chancery that medled with no fuch Pleas; 
and in other Pleas, neither the King nor 
Parliament are bound by this Statute, as 
may appear by the continual practice ever 
ſince, 

And where it is ſaid, That the more 
ordinary the Chancery is, the more Mil- 
chief there 1s3 ſo it is ſaid the more Phy- | 
ſicians the more Diſeaſes; yet the Diſea- | 
ſes are not in the Phyſicians, nor the | 
Miſchiefs in the Chancery : They are in F 
the multiplying of Wickedneſs, and that | 
Men ſeek to take advantages by extremi- | 
ties of Law, which the Chancery doth F 
remove or mitigate by the Rules of E- | 
quity. | 

Of the Neceſlity of the Court of Chan- } 
cery, ſee more hereaſter, where the In- | 
conveniencies ( if it ſhould not relieve | 
after Judgments) . are mentioned, 


Secondly, concerning the Certificate, 
and the Perſons and Qualities of the Re- | 
ferees; they are all known to be of great | 
Worth and Learning, great PraGticers 11 
the Law Courts as well as in Chancery, | 
and very ſhortly after were advanced = | 

(2t] 


of Chancery Vindicated. 


the chiefeſt places in both z they were all 
then of his Majeſty's Learned Council,and 


_ one of his Privy Council ſworn to give 


the King true and faithful Counſe], when 
they ſhould be required; and in this Caſe 
they were required, and had time to de- 
liberate, and they did return their Opi- 
nions to his Majeſty under all their Hands, 
which do remain. And can any Man 
think that they (being Men of ſuch Note) 
would in ſuch a Caſe, as concerned' the 
Juriſdiction and Proceedings in this High 
Court of Chancery (whereof his Majeſty 


himſelf was to give Judgment) reſpect 


their PraQiſe in Chancery, and their own 
ends before their Reputations, Allegiance 
and Oaths to his Majeſty 2 For they were 
as much ſworn to give their Opinions (in 
this Caſe) truly and faithfully, as the 
Judges are when they deliver their Opi- 
nions 1n Parliament, or when they go 
their Circuits, or fit in Chancery. 
Neither was the conſequence fo dange- 
rous in that the Judges were not called to 
It, for it was a Queſtion of JuriſdiQion of 
Courts ; and if Judges ſhould judge of Ju- 
riſdictions they might bring all underthem- 
ſelves; therefore neither the Judges nor 
the Lord Chancellor,nor any of the Chan- 
cery were advifed with ( for they might 
be taken to be Parties) but the King did 
adviſe with his Learned Council, who were 
C 2 indifferent 
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indifferent, and ſworn to give him faith- 
ful Counſel (as is ſaid.) And he was a 
judicious King, and knew beſt with whom 
it was fitteſt for him to adviſe. 

As concerning the Certificate, it will 
not be amiſs to ſet down the Subſtance of 
the whole Proceedings therein, and the 
Reaſons and Principles of Law, which 
the ſaid Referees expreſled and delivered 
to his ſaid Majeſty as they are recorded. 

His faid Majeſty being informed of this 
D:flerence between his two Courts of 
Chancery and Kings Bench, and being 
informed that there were many Preſidents 
in the Chancery in the times of King 
Henry VII. and continually ſince, where- 


of a Note was delivered to his ſaid Ma- j 
jeſty, That ſuch as complained there to | 


be relieved in Equity after Judgments at - 
Common Law, (in Caſes where the Judges | 
could not relieve them) directed, That F 
his Attorny General calling to hiin the Þ 
reſt of his Learned Council ſhould per- | 


uſe the ſaid Preſidents and certifie his 
Majeſty the truth thereof with their Opi- 
nions. / 

Whereupon they returned to his Ma- 
zeſty this Anſwer as followeth :* 


According to your Majeſty's Command- | 
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ment we have adviſedly conſidered of the | 


Note delivered unto us of the Preſi- 


dents of Complainings and Proceedivgs |: 
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| in Chancery after Judgments at Common 
a | Law; and have alſo ſeen and peruſcd the 
n | Originals, out of which the ſame Note 

| was abſtracted 3 upon all which we do 
1 | find and obſerve the Points foilowing. 


pl We find the fame Note is fully verified 
h © and maintained by the Originals. 
1 Wefind, that there hath been a ſtrong 
* Current of Practice of proceeding 1n 
is | Chancery after Judgment, and many 
FF times after Execution, continued from 
g | the beginning of King Henry VITs Reign 
s | unto the time of the Lord Chancellor 
7 | that now is, both in the Reigns ſeparatine 
} of the ſeveral Kings, and in the times 
. | of the ſeveral Chancellors, whereof dt-+ 
o | vers were great Learned Men in the Law, 
t Þ 1t being in Cafes where there is no reme- 


s | dy for the Subject by the ſtrict courſe of 


t Þ the Common Law, unto which the Judges 
- | are ſworn. ; 

-| We find, That the Proceeding in Chan- 
s | cery, hath been after Judgment in ACti- 
- | ons of ſeveral Natures as well as real as 
perſonal. 

-| We find, it hath been after Judgment 
| 1n your Majeſty's ſeveral Courts, the Kings 
. | Bench, Common Pleas, Juſtice in Eyre. 
ef We find it hath been after Judgment 
- | obtained upon Verdict, Demurrers, and 


where Writs of Error have been brought. 
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We find in many of the Cauſes, that 
the ſaid Judgments areexpreſly mentioned 
in the Bills 1a the Chancery themſelves ta 
bave been given, and Relief prayed there» 
upon ſometimes for ſtay of Execution, 
ſometimes afrer Execution, of which kind 
we find a great Number in Ring Herry 
the VIIs time, 

We tind the Matter in Equity laid 1n 
ſuch Bills, in moſt of the Caſes to have 
been Matter precedent before the ſaid 
Judgment, and not Matter of Agreement 


after. 


We find in the Cafes, not only the Bill 
preferred, but Motions, Orders and In- 
Juncions, and Dcecrees thereupon for dil- 
charging and rejeafing of the Judgments, 
or avoiding che Poſletiion thereupon ob- 
tained ; and fomeric:cs for the mean Pro- 
fits, and the Releaie of the Colts, e*c. 

We find in {{.ye of the Caſes that this 
very Pojat ( that Judgment hath been 
given hath been ſtood upon by the De- 
tendants, and alledged by them by Way 
of Demrurrer, and over-ruled. 

We find that the Judges themſelves 1n 
their own Courts when there appeared 
unto them Matter of Equity, becauſe they 
by their Oath and Office could not ſtay 
the Judgment, (except it were ſome (mall 
time) have directed the Partics to ſeek 
Relief in Chancery, 

We 


of Chancery Vindicated. 

We find that it hath not only been 
done in the times of the ſeveral Chancel- 
lors, but by the Judges themſelves, and 
that without difficulty, while they fate 
in Chancery in the vacancy or abſence 


of the Chancellor. 
We find the Hands of ſundry principal 


Councellors at Law whereof divers of 


them are now Judges, and ſome of them 
now 1n chief place to Bills in this kind, 

Laſtly, there were offered to be ſhewed 
unto us many other Preſidents, whereof 
we heard ſome read, and found them to 
be of like Nature with thoſe contained 
in the Note. 

And afterwards a Caſe was preſented 
to his Majeſty as followeth. 


The Caſe. 


Hath a Judgment and Execution 

+ in the Kings Bench or Common 
Pleas againſt B. in an AGtion of Debt of 
10001]. and in an EjeF:one Firme of the 
Mannor of D. &. complains in the 
Chancery to be relieved againſt theſe 
Judgments according to Equity and Con- 
ſcience, allowing the Judgment to be 
lawful and good by the Rigor and ſtrict 
Rules of the Common Law, and the Mat- 


ter in Equity to be ſuch as the Judges of 
the Common Law being no Judges of 
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The Furiſdifion of the Court 


Equity, - but bound by their Oaths to do 
the Law , cannot give any Remedy or 
Relief for the ſame, either by Error or 
Attaint, or by any other means. 


Dneſtion. 


Whether the Chancery may relieve B. 
in this or ſuch like Caſes, or elfe leave 
him utterly remedileſs and undone? And 
if-the Chancery be reſtrained herein by 
any Statute of Premynire, then by what 
Statute, and by what Words in any Sta- 
tute is the Chancery ſo reſtrained, and 
Conſcience and Equity excluded, baniſhed 
and damn'd ? 


Which Caſe his Majeſty referred again 
to his ſaid Attorny and Learned Coun- 
cil, calling to them the Prince's Attorny, 
who returned this Anſwer. 


According to your Majcſty's Command- 
ment we have deliberately. adviſed of the 
Caſe ſent unto us by the Lord Chancellor, 
and of the Statutes as well thofe of Pre- 
71u7re, as others as far as ( we take it ) 
may concern the Cafe. And for our bet- 
ter [nformation herein, we have thought 
fit to fend for, and peruſe the Original 
Records themſelves remaing in the Tower 
of Londen, of thoſe Statutes not only 


appearing 


of Chancery Vindicated. 


appearing upon the Rolls, but alſo upon 
the Original Roll of Petitions 1n Parlia- 
ment, with the King's Anſwers, which is 
the Warrant to the Rolls of Parliament. 
We have taken into conſideration as well 
Book Law, as divers other Acts of Parlia- 
ment which may give light unto the Sta- 
tute, whereupon the Queſtion properly 
grows, together with ſuch ancient Re- 
cords and Preſidents as we could find, as 
well thoſe which maintain the Authority 
of the Chancery, as thoſe which ſeem ta 
impeach the ſame. And upon the whole 
Matter we are all of Opinion, That the 
Chancery may give Relief in the Caſe in 
queſtion 3 and that no Statute of Pre- 
aurire or other Statute reltraineth the 
ſame. 

And becauſe we know not, what uſe 
your Majeſty will be pleaſed to make of 
this our Opinion, either for the time pre- 
ſent or future, we are willing to ſhew 
ſome Reaſons of the ſame, not thinkin 
fit to trouble your Majeſty with all thoſe 
things, whereupon we have grounded our 
ſelves, but ſeleqing out ſome principal 
| things which moved us to be of this our 

Opinion, to the end the ſame may be a 
J fuller Objeq of your Majeſties Princely 
Judgment, whereunto we always ſubmit 


our ſelves. 
And 


26 
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And firſt of all, we muſt lay for a ſure 


Foundation that which was contained in | 


our former Certificate, concerning the 
continual Practice by the ſpace of Six- 
ſcore Years,in the times of King Hexry VII, 
King Hezry VIII, King Edward VI, Queen 
Mary and Queen El:zzabeth,of this Autho- 
rity; and that not only 1n thoſe times, 
when the Authority was managed by the 


Biſhops, which might be thought leſs skil- | 


ful or lets affectionate towards the Laws 
of the Land, but alſo by divers great 
Lawyers,which could not but both know 
and honour the Laws as the means of their 
Advancement ; Sir Thomas Moor , the 
Lord Audely, the Lord Rich, Sir Nicho- 
las Bacon, Sir Thomas Bromley, Sir John 
Pickering. 

And further, that moſt of the late 
Judges of the Kingdom, either as Judges 
when they fate in Chancery by Com- 
miſton, or as Councellors at Law, when 
they did ſet their Hands to Bills, have by 
their Judgment and Counſel upheld the 
ſame Authority. And therefore foraſmuch 
as *tis a true ground, that Optimus Legum 
Interpres eſt Conſuetudo, eſpecially when 
the Practice or Cuſtom paſſeth not among 
vulgar Perſons, but among the moſt high 
and fcient Magiſtrates of the Kingdom: 
And when alſo the praGifing of the, ſame 
ſhould lie under ſo heavy pain as Pre- 
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of Chancery Vindicated. 
wurire, this is unto us a Principle and 
moſt implicite Satisfaction, That thoſe 
Statutes ought not to be conſtrued, to 
extend to this Caſe. And this of it felf 
we know is of far more force to move 


your Majeſty than any Opinion of ours, 


becauſe Kings are fitteſt to inform Kings, 
Chancellors to teach Chancellors, and 
Judges to teach Judges. 

But of our Science and Profeſſion, we 
have thought fit to add theſe farther Rea- 
ſons, and Proofs very briefly, becauſe in 
ſo ancient a Profeſſion of Juriſdiction we 
hold it not fit to amplifie, 

The Statutes upon which this Queſtion 
grows are principally two ; whereof one 
1s the Statute of Premnnire, and the other 
15 a Statute of ſimple Prohibition. That 
of Premunire is that of 27 E. 3. cap. 1. 
The Statute of ſimple Prohibition is the 
Statute of 4 H. 4. cap. 23, There be di- 
vers other Statutes of both kinds, but the 
Queſtion will reſt principally upon theſe 
two as we conceive, 

For the Statute of 27 E., 3. It cannot 
in our Opinions extend unto the Chance- 
ry, for theſe Reaſons. 


Firſt, Out of the Miſchief, which the. 


Statute provides for and recites, viz. T hat 


| ſuch Suits and Pleas againſt which the 
| Statute is provided, were in Prejudice 


and 
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Crown, which cannot be applied to the 
Chancery; for the King cannot be diſin- 
herited of Juriſdiction, but either by the 
Foreigner or by the Subje&, but never 
by bis own Court. | 

Out of the Remedy which the Statute 
appoints, viz. That the Offender ſhallbe 
warned within two Months to be before 
the King and his Counci), or in Chan- 
cery, or before the King's Juſtices of the 
one Bench or the other, ec. by which 
Words *tis oppoſite 1a its ſelf, that the 
Chancery ſhall give both the Offence and 
the Remedy. 

Oat of the Penalty, which is not only 
ſevere, but hoſtile, namely, the Offen- 
der ſhall be put out of the Kings Pro- 
tectionz which Penalty altogether ſavours 
of adhering to foreign Juriſdiction, and 
would never have been inflicted upon an 
Exceſs only of Juriſdiction in any of the 
King's Courts, as the Court of Chan- 
cery. 

Oat of the Statutes.precedent and ſub- 
ſequent, as 25 E. 3. cap, t. and 16 K. 2. 
cep. 5. which are of the ſame Nature, and 


cannot be applied but to foreign Courts ; 
for the Word { Alib:} or | Elſwhere } 


' 1s never uſed but where Rome 1s named, 


eſpecially before the Disjunctive in this 


Statute, which only gives the Colour, 
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of Chancery Vindicated. 
»#2z. That they which draw any out of 
the Realm, in Plea whereof the Cogni- 
zance pertaineth to the Kings Court, or of 
things whereof Judgments be given in the 
Kings Court, or which do fue in any o- 
ther Court, to impeach the Judgments 
given in the Kings Court. This laſt Dif- 
junive, we ſay, which muſt go farther 


than Courts out of the Realm, which are - 


fully provided for (by the former Branch) 
hath ſufficient Matter to work upon in 
reſpect of ſuch Courts, which though 
they were locally within the Realm, yet 
in Juriſdition were ſubordinate to the 
foreign, ſuch as were the Legates Court, 
the Delegates Court, and in general all 
the Ecclefiſtical Courts at that time, as 
'tis expreſly conſtrued by the Judges, in 
p) E. 4. fo. 6 

In this, the Sight of the Record of 
the Petition doth clear the doubt, where 
the Subjects do ſupplicate to the King to 
| ordain a- Remedy againſt thoſe, which 
| purſue in other Courts, than in his own, 
againſt J nts given in his Court, 
which e as the Word | other] to be 
other than'We Kings Court. 
! With this agrees notably, the Book of 
| Entries, which tranſlates the Words 77: 
other Court, not | in alia Cur | ſed in 
[_ aliens Curia. | 
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This Statute of 27 E. 3. being in Cor« 
roboration of the Common Law, as it 
felf recites, we do not find in the Regiſter 
any Preſident of the Writ, Ad Cur Regs, 
which are framed upon theſe Caſes, that 
were afterwards made penal by Premy- 
zire, but only againſt the Ecclefiaſtical 
Courts. 

Laſtly, we have not found any Prefi- 
dent at all of any Conviction upon the 


Statutes of Premunire of this nature for 


Sufts in Chancery, but only two or three 
Bills of Indi&ment preferred, Sed bil 
inde venit for ought appears to us, 


To which Reaſons, there is no Anſwer 
at all given ( 1n thoſe, Inſtitutes) nor 
Notice taken of them, but of the Privy 
Seal for the Inrollment of King James's 
Judgment grounded upon them which 
appears to be 28 years before the pub- 
liſhing of thoſe Books (ſo long that Judg- 
ment reſted in Peace ) only - againſt the 
laſt Reaſon there is mention made of ſome 
Indi&tments preferred upon_this Statute, 
Viz. againſt | rr Llogd, ſe, Heale ; 
but they do rather confirnWhan refute 
that Reaſon ; for 'tis not ſaid ©uid inde 
verrit. There is no Preſident alledged of 
any Conviction upon thoſe Indifments 3 
and a Man that is indicted is not therefore 
guilty, And as to the other againſt Sir 
Anthony 
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Anthony Mildmaey, who in the ſaid Inſti- 


tutes (is ſaid to have purchaſed) and. 


pleaded his Pardon: That doth not prove 
him guilty neither 3 for any Man that 
hath a Coronation or Parliament Pardon 
will rather plead it than be troubled with 
a wrangling Adverſary z or will purchaſe 
a Pardon rather than run ſo great a dan- 

er, as the Penalty of a Premunire, upon 
the Verdi of Twelve Men, when he is 
doubtful that the Judges Opinion may 
be againſt him, and that he would declare 
the Law to be ſo. 

And farther 'tis obſervable, That this 
Statute 1s not fully recited 1n thoſe Inſti- 
tutes, for it ends at thoſe words [ Ezert 
jour] ſo the Clauſe of the Remedy, which 
is to be given by the Chancery, which 
followeth, and 1s mentioned in the ſecond 
Reaſon, is not recited; although the Re- 
medy, which is to be given by the Judges, 
is recited afterwards in the ſame Chapter, 
pag. 125. 

Neither are the Words | ex autri Court] 
well tranſlated, for they do not fignifie 
(as 'tis there ) [ in: any other Court ] where 
the Word | any ] is added more than is in 
the Original ; but [| I» the Court of ano- 
ther ] In alterins Curia] for [| antrs ] can- 
not agree with Conrt, they differ both 
in Caſe and Gender. The ſame Word is 
uſed in the Laws of William the Firſt, 


cap, 
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cap. 14. Ki. alteri eſpouſe purgiſi; Oui 
Sponſane alterius vitiaverit not [| aliam | 
And Cap. 33. Li naifs qui departes de [a 
terre dunt il eſt nez event a auiri terre, 
2uls nel retenger, &c. Nations qui diſcedit 
a terra ubi natus eſt, &+ venit ad terram 
alterizs, rullus eune retineat. And again 
in the ſame Chapter in the ſame Senſe. 
And 14 E. 3. ca. 2, Preſentments que nous 
ſerrent devolutz en autrs droits And 25 
E. 3. cap. 1. bis, and cap. 2. Due le Roy 
ne prendroit title a preſenter a nully Bene- 
fice en autri droit, &c. That the King 
will not take Title to preſent in the Right 
of another Man, e*c. And in many other 


places; but it is always underſtood [| of 


another) not | any other | as is there 
—_— tranſlated: And then the Senſe muſt be, 
pl ace, ſeeing That whoſoever ſhall ſue in another Mans 
cbere is x0 Cogrt, than the Kings, ſhall, &c. which 
_— > All- ro doubt was the intent of this Statute, 
Cuf Regis, as 1s touched in the Fifth and Sixth 


Smith's Com- : ” 
ee ratth, Reaſons, to which there is no Anſwer 


liv, 3. c. 11. g1VEN. 
And ſo the Chaneery (being the Kings 
Court and not the Court of another) can- 
not be within this Statute, no more than 
the Kings Bench. For Judgments given 1a 
the Common Pleas are examined and re- 


verſed by Writ of Error in the Kings 


Bench; but Writs of Error (nor Attaints) 
being excepted out of this Statute, the 
| Kings 
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Kings Bench ſhould fall within it, as well 
as the Chancery or any other of the Kings 
Courts. | | 

And if it be ſaid that the former Judg- 
ment was no legal Judgment, becaule it is 
reverſed upon Matter appearing upon the 
Record, and ſo ought not to have been 
judged at all z yet it was a Judgment given 
in the Kings Court, and (by this Con- 
ſtruction of this Statute ) it ought not to 
be queſtioned or overthrown in any other 
Court. The Confideration whereof made 
thoſe to look about them, when they faw 
themſelves not unlike to fall into the Pit 


which they went about to dig for others, 


whereof they {hewed more fear than the 
Chancellor did as appears by the coming 
oft. 

So the Chancery and all other Courts 
within the Realm(except ſuch as were ſub- 
ordinate to the Court of Rowe, which 
were the Courts of another, not of the 
King) being cleared from this Statute, - 

The other Statute of 4 H. 4. cap. 23. 
doth follow to be confidered ; and there- 


13 tt will not be impertinenr, 


Firſt, To recite a former Petition of 
the Commons in the ſame Parliament, to 
which part of the Kings Anſwer (to this 


Petition ) doth relate, and likewiſe rhe 


D Secondly, 


Statute it (elf, 
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Suggeſtion 98. 


The Fariſdifion of the Court 


Secondly, The Reaſons given to King 
James by the ſaid Referees of their Opi- 
nions upon this Statute, and his ſaid Ma- 
jelty's Judgment upon both Statutes. 

Thirdly, Some farther Obſervations 
upon this Statute, upon which the faid 
Referees might oround their Opinions, 
though they did, as they Ys torbear to 
exprets them. 


The Peti-ion and the Statutes ( as they 
are upon the Parliament Rolls and ) as the 
Statute 1s1n print, both in the French and 
Engliſh, are as followeth. 


Rot Parltamenti de Anno Regis Henrici 
quarti quarto, 


Tem Pyfont les Cocs q come en les 
 Effatutes faitz a Weſtin Taft de 
Regnele Roy apel nte Stir le Roy que 
Ne eſt Van de fon Regne rrv..entre att 
tres eſfoft ozdeigne F nully delers fot 
pxs p peticon ot ſuggeſtion faft a nre 
Seignienrt le Roy ou ſon Conſeil, | ceo 
ne ſoit p enditement-des lojalr gents de 
la viſne ou ttel fact (i fiſt en deue manere 
ou poceſs fait p bzefe oziginal ne ouſt 
de fon franketemnt fil ne ſoft meſme due: 
ment en reſponfe & fo2inge duel p fo2ce 
de [ep Et outre ceo en Eſfatutz faits 
a Teſti van de Kegne meſme le Roy 
vue 


ct 


of Chancery Vindicated. 
Edward rlif eff afſentu E accozde Þ bone 
governance de la Coe q nul hve ſoit mis 


a reſpond2e fans pzeſentmt devant Juſtt- 


ces ou choſe de Reco2d ou p deve p2oceſſe 
t bziefe oztginal ſolont ancient Ley de la 
terre & fi rien deſoze enevant foit fat 
tencontre ſoit void en Lep &@ tenuz pur 
nut? mes pur Erro2z Et non obſkant 
quiel effatuf puis encea pluſozs8 ve vouz 
lfege3 ount efte greve3 p diverſes biefes 
tifes aſcuns p ſimples ſuggeſtions ſans 
autres choſe trove tſſauntz hozs de la 
Chancellaty fur certein peine compatſe 
en y ceue de cotnperer devant voz en vre 
Chancellarte ou Conſeil aſcuns p bztefs 
iſſantz hozs de vfe Excheqr Quia darum 
eſt nobis intelligi, Et aſcuns per ires 
fouth vfe paive ſeale ve comperer devant 
bre Conſeil a tres grant arreriſment de 
boz itege3 | encontre v03 leyes &E Eſka- 
tutz avantditz : Que pkeiſe D'owetgnerx 
q les eſfatut3 avantditz de ceo enevant 
ſoient pleigentit gurdes & outre' 0oz- 
deigner { bitefs & ifes avantditz ſotent 
de tont ouſter & < nul ſiege del Roy ſ(ott 
ante de comperer ou reſpond2e p nul tfef 
baef ou [res ne mis a pde de ſour biens 


ou Chatenur « ceſuy & face fl tfel ſugge- 


ftion en temps avenir ſur nully de voz 
liegez ſoft ceo a voz meſmes vfe Conſeil 
Chanceller ou Treaſozer ou devant voz 


Barons de tia Excheqe > celup q _ 
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Rot, 
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ticl fugnneſtion trove bone & ſufficient 
ſeurty deaBer (a ſuggeſtion a fin q fi ce- 
luy q enfi eff accuſe3-de ſon bone gree 
vient en le lieu ou Vavantdit ſuggeſtion 
cit & traverſe Yavantdit luggeſtion ſoit 
ſon traverſe reſcen fans delay-« fll ſoit 
trove cncontre celup q enſli fiſt tiel fug: 
geſtion © pur celuy q enſi eff accuſes q 
celup q enſt eft accuſe3 recover (ez dama- 
Rez vers PYaccuſour a tarer per meſme 
Yenqueſte Þ quiel il eſt enfi acquite etant 
regard a ſa viſclaundre coſtages & labozs 
pur ſa defence & outre face fyn « ranſom 
a Rop t ſon cops pus a demozer Þ un 
an en piiſone pur la fauriſme avandit 
Et que ceſte ozdinance ertende ſibien a 
tcmps paſſe come a temps avenir de 
ticux ſuggeſtions pendant3 nient uncoze 
diſcufle3. 


Le Rop voet chargier ſes officers dc 
leur plus abſtenir denvoyer pur aſcuns 
{cs Lieges qils nont fait dcvant ſes 
heures mais n'eſt pas lentencon meſme 
rite Seignieur le Rop que meſmes ſcs 
offticers tant fe abſtinercit gils ne. pur- 
ront envoter pur (c3 liege3 en matries t 
cauſes neceſtarics come il ad eſte fait en 
temps dcs bons p20genitours meſme nfe 
Scignteur le Roy. 


Te 
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The ſame in Engliſh, 


Tem, The Commons do pray, That Suggeſtion 98- 
| —_ in the Statutes made at Weſ?- 
minſter int the year of the Reign of King 
Edward, Grandfather to our Lord the 
King that now is, in the 25th year of his. 
Reign, amonglt other things 1t' was or- 
dained, That no Man ſhould thereafter 
e impriſoned upon Petition or Sugge- 
{tion made to our Lord the King or his * 
Counſe}, but by IndiAment by lawful Men 
of the Viſnage where the Fac} was done 
in due manner, or by Proceſs made. by 
Original Writ: Nor be put out of his 
Frechold unleſs he were duly brought to 
anſwer and juiged out of the fame by 
tne Law. And farther in the Statutes 
made at IVVeſtminiter in the 42d year of 
the Reign of the ſaid King Edward it was 
aſſented and acgorded for the good Go- 
vernment of the Commons, That no Man 
ſhould be put to anſwer without Preſent- 
ment before the Juſtices or Record, or 
by due Proceſs and Writ Original accor- 
ding to the ancient Law of the Land; 
and if any thing thereafter ſhould be done 
to the contrary it ſhould be void in Law, 
and holden for null and Error. And not- 
withſtanding the ſaid Statute manyof your 


Subjects baye ſince that time been grieved;, 
D 3 ſome 
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The furiſdiftion of the Court 
ſome upon bareSuggeſtions without Proof 
by divers Writs and Letters ſuing out of 
the Chancery upon a certain Peine there- 
in mentioned to appear before you in 
on Chancery or Council z ſome by 

rits out of the Exchequer, &»ia datum 

nobis intelligi; and ſome by Letters 
wa your Privy Seal to appear before 
your Council, to the great hindrance of 
your Subjeas, and againſt your Laws and 
Statutes aforeſaid. That it may pleaſe 
you to ordain, that the ſaid Statutes 
may from henceforth be fully kept ; and 
farther, that the Writs and ” Sari afore- 
ſaid may be altogether taken away, and 
that none of the Kings Subjeqs may be 
compelled to appear or anſwer by any 
ſuch Writ or Letters, nor made to loſe 
their Goods or Chattels: > and that he that 
ſhall make ſuch Syggeſtion- againſt any 
of your Subjects hereafter, whether it be 
to yaur ſelf, your Council, Chancellor or 
Treaſurer, or bcfore your Barons of the 
Exchequer, that he that makes ſuch Sug- 
geſtion may find good and ſufficient Sure- 
ty to prove his Suggeſtion, to the end 
that he that 1s ſo accuſed may freely come 
tothe place where the Suggeſtion is made 
and traverſe the faid Suggeſtion; and 
that his Traverſe may be received with- 


ont delay, and if it be found againſt him 


that ſo made the Suggeſtion, and - 
Tm 
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him that is ſo accuſed; then he that is 
ſo accuſed may recover his damages againſt 
the Accuſer to be taxed by the ſaid In- 

veſt by which he 1s acquitted, having re- 
gard to the Slander, Coſts and Labor 
in his defence; and farther may - make 
Fine and Ranſom to the King, and be im- 
priſoned for a year for the Falſhoqd a- 
foreſaid 5 and that this Ordinance may 
extend as well to the time paſſed as ta. 
come for ſuch Suggeltions as hang un- 
decided. 


The King will charge his Qfficers to Ror', 


be more ſparing to ſend for his Subjects 
than they have been heretofore. But it is 
not the intention of our faid Lord the 
King, that his ſaid Officers ſhall ſo far re- 
frain, that they may not fend for his Sub- 
jets in Matters and Cauſes neceſſary, as 
hath been done in the times of the good 
Progenitors of our ſaid Lord the King. 


Rot Parliamenti de Anno quarto Regis 
| Henrict quart1. 


Tem 1D!e {ſe Coe q come bien en Plee ou & 


«C(onah 


plee Rotal come perſonal apes judg- 
ments renduz en les Courts nfe Seig- 
nieur le Roy les parties ſont faits venir 
{ur grief peine a la fo2th devant le Roy 
meine q la fo2then Cn Ea la fozth 
D4 £it 
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en Parliamt veent reſpond2e de nove: 
lagrand anientifſem£et de parties avant: 


Ditz & q pluis eſt en ſubverſion de la 


Coe Lep del terre Pleeſea ntfe treſer- 
celent & treſgracious Seignieur le Roy 
de ent. odeigner remedy iflint q apzes 
judgment rendu en toutz Courts nfe 
Sctgiteur le Roy les parties & lour heirs 
ent (ſofent en pees tam le judgme loit 
anientz per atteint on per erro2 fi crro?2 
p ad come il ad eſte per la ley uſee en 
temps de vouz treſnobles pzogenitours 
Roys dEngletert 4 en meſme la matnere 
come affiert ſoit chun matire q pourra 
eſtre terminee per ſa Coe Lep & q due 
pÞcine ſoit ozdepynee en ceft pzeſent Jar 
liament envers ceur <q purſuent le con- 
trery Et ceo pur dicu 4 en la ſalvation 
de toutz eſtates del Rotalme. 


Touchant le pzimer Article de ceſt pe- 
tition quant al judgments renduz. en 
Eourt le Rop LE ROY LE VOET Et 
quant al remnant de meſime la petition 


il eff reſponduz peramont entre les Coes 


petitions. 
The ſame 16 Erelifh. 


Tem, The Common doth pray, that 
whereas as well in Plee Roi1al as Per- 
tonal after Judgments given in the Coprets 
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of our Lord the King, the Parties are 
made to come upon great pain, fomee 
times before the King himſelf, ſometimes 
in Council, {ometimes in Parliament to 
anſwer thereof anew to the great undo- 
ing of the Parties aforeſaid, and which 
Is more, in ſubverſion of the Common 


Law of the Land: That it may pleaſe 


our thrice Excellent and thrice Gracious 
Lord, our Lord the King, thereof to 
ordein Remedy, fo as after Judgments 
given in all Courts of our Lord the King, 
the Parties and their Heirs thereof may 
be in peace until the Judgment, may be 
undone by Attaint or by Error, if there 
be Error, as hath been by the Law in uſe 
in the times . of your noble Progenitors 


Kiggs of Ergland. And in the fame man- 


ner as it 1s meet,that eyery matter may be 
(that can be) determiffed by the Law 3 
and that due pain may be ordained in this 
preſent Parliament againſt thoſe that do 
purſue the contrary 3 and that for God 
his ſake and in Salvation of all the Eſtates 
of the Realm. Vf. 


Touching the firſt Article of this Peti- goy, 


tion, as to Judgments given 1n the Kin 
Court, LE ROY LE VOET:: And as to 
the remnant of the ſaid Petition, tis an- 
ſwered above among(t the Commons Pe- 
titions, - 

Statutu 
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Cap. 23. 


The Juriſdition of the Court. 


Statntum de Anno quarto Henrici quarti, 


Cap. 22. 


As it is in the printed Statutes 1n 
French. 


FT Tem, Come ſjbien en ple rotal come 
R. perſonel apes judgments renditz en 
les Courts nfe Seignieur le Rop les 
parties ſont faitz venir fur grevouſe 
peine a la foitz devant le Roy 3 & a 
la foitz devant le Conſeil du Roy, 4 a 
le faitz en Parliament dent refidze de 
novel a grand anientifſement des parties 
ſuis ditz & en la ſubverſion del coe -Ley 
del terre ozdeines eſt  eſtablies .q apes 
jugerhts rend en les Courts le Roy (os 
Pties & (our heireg ent ſoint en pees tang 
al jugement- ſoft antentes p Atteint ou 
p Errour {| Errour p ad come il ad eſte 
uſes p la ley en temps ves ]2zogenitours 
nfe vit Seignieur le Roy, 


The Statate in Engliſh is printed thus. 


Tew, Where as well in Plea Real as in 
Plea Perſonal after Judgment given 
ir the Courts of our Sovereign Lord the 
King, the Partics be. made to come up- 
on grjeyaus pain, ſometimes before the 
King himſelf, ſometimes before the Kings 
. Counci!, 
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Council, and ſometimes in the Parhia-. 


ment to anſwer thereof of new, to the 
great impoveriſhing of the Parties afore- 
{11d, and jn the ſubverſion of the Com- 
mon Law of the Land. It is Ordained 
and Eſtabliſhed, that after Judgments 
ron in the Courts of our Sovereign 

ord the King, | that Parties and their 


Heirs ſhall be thereof in peace till the 


Judgment be undone by Atrtaint or by 


Error (if there be Error) as hath been 
uſed by the Laws in the time of the King's 
Progenitors. | | 


This Statute ( as hath been obſerved) 
is but thrice mentioned in all the Law 
Books, once in Do@&or and Student, and 
twice in thoſe Inſtitutes, And if the ſup» 
poſed Author did\intend in thoſe 1nſ##- 
tntes to make a Queſtion, he did then not 
keep his Word given to the Lords of the 
Council. (which was ;) That he would not 
draw it into queſtion, nor maintain any 
Difference between the Courts, as it 1s 


tred in the Council Book before men- 


tioned. And. if the Publiſher of thoſe 
Books hath done it contrary.to his in- 
tention, he hath not done well to pub- 
liſh ſuch Opinions to make a difference 
without the Authors Intention: But 
howſoever it doth appear that thoſe 
Books of I»ſtitutes were printed but in 
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the year 1644. which was 241 years af- 
ter the making of this Statute ; and it is 
{trange that in all that time there ſhould 
be no Occaſion given, nor Opinion deli- 
vered that the Chancery ſhould be with- 
in that Statute : But now to be found out 
ſo long after. For St. Germin ( in his 
Book intituled Do&or and Sindent) tho 
be ſay, That by this Statute Judgments 
given in the Kings Courts (hall not be ex- 
amined in Chancery, Parliament or elſe- 
where, and that *tis a good Law ( where- 


m notwithſtanding he doth miſtake ) for 


the Chaticery isnot named in that Statute, 
nor the Word | Elſewhere; yet he ſaith 
farther, that many miſchiefs may happen 
thereby : For that Statute was made (faith 
he) to eſchew the Inconveniences that o- 
therwife Plaintiffs (though upon never ſo 
good grounds) ſhould ſcldom come to 
the Effect of their Suits ; but that it pro- 
hibiteth not Equity, but only the Exe- 
cution of the Judgment; Lb. 1. cap. 18. 
Beſides, that Book giveth a general Rule, 
That where any thing is excepted from 
the general Cuſtoms and Maxims of the 
Law by the Law of Reaſon, Remedy 1s 
given in Chancery by Sb pena,and an In- 
Junction is obtained to ſtop Proceedings 
at Law, Lib. n. cap. 17. And in Cate 
of a Bond ( he faith plainly ) if the 
Mony be paid and there be no Acquit- 
tance, 
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tance, the Law 1s not that it ſhould be 
paid again; .for that Law were againſt 
Reaſon and Conſcience, the Party hath 
his Remedy by S#b pena; and fo in many 
other Caſes, where Conſcience ſerveth 
for him, Cap. 12. which is as much as the 
Chancery doth or ever did defire. 

And ſo there is no Authority in all the 
Books of the Law againſt this Practice in 
Chancery, and the only Book that men- 
tioneth this Statute is for the Chancery. 


Secondly, The Referees do. certifie his 
ſaid Majeſty, That this Statute was made 
againſt Proceedings within the Realm and 
not againſt foreign, and therefore hath 
no penalty annexed ; nevertheleſs ( they 
ſay ) we conceive it extends not to the 
Chancery in the Caſe delivered for theſe 
Reaſons. : 


Firſt, The Statute recites where the 
Parties are made to come upon grievous 
Pains, ſometimes before the King biaſelf, 
ſometinggs before his Council, and ſome- 
times in Parliament to anſwer thereof a- 
new, &*c. where it appeareth, That the 
Chancery 1s not named, which could not 
have been forgotten , but was left out 
npon great Reaſon, becauſe the Chan- 
cery is a Court of ordinary Juſtice, for 
Matter of Equity, and'the Statute _ 

h only 


Is: 


| 
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only to reſtrain extraodinary Corimifſi- | 
ons and ſuch like. t 

eF Secoqdly, This appeareth fully by view | 
and comparing the two Petitions which | | 
were made the ſame Parliament of 4 H.z. | 
placed immediately one after the others | | 
the firſt which was rejected by the King, 
and the ſecond whereupon this Statute. | { 
was made; the firſt being to reſtrain three | | 
ordinary Proceedings of Juſtice, vis. in | ! 
the Chancery by Name, in the Exche- | 
quer, and before the Kings Council by | 
Proceſs of Privy Seal, unio which the | 
King makes a Royal and prudent An- 
ſwer in theſe Wordsz The King will 
charge his Officers to be more ſparing 
to ſend for his Subje&s by ſuch Proceſs 
than they have been heretofore 5 not- 
withſtanding it 15 not his Mind, that his 
Officers (hall ſo far be reſtrained , bur 
that they may call his Subjeds before 
them in Cauſes neceſſary, as it hath been 
done inthe times of his good Progenitors. 

And then immediately follows the Peti- 
tion, whereupon the Ad now ip queſti- 
on was unto which the King gave his 
Aſſent, and wherein no mention is made 
at all of the Chancery or Exchequer. 
3. Thirdly., if the Chancery ſhould be 
- underſtood to be within this $ Statute, yet 
this Statute extends not to this Caſe ; for 
the Words are, That the King's Sabjecs 
p 
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after Judgnients are drawn to anſwer 


thereof anew; which muſt be underſtood, 
when the fame Matter formerly jydged is 
put in [flue or Queſtion agatn: But where 


the Cauſe is called into Chancery only 


upon point of Equity, there, as the point 
in Equity was never 1n queſtion in the 
Common Law Courts, ſo the point of 
Law or Fad&, that concerns the Law 1s 


never in queſtion in the Chancery 3 and 


ſo the ſame thing is not twice 1n queſtion, 
or anſwered anew, for the Chancery doth 
ſupply the Law and not croſs it. 
Fourthly, It appeareth to our Under- 
ſtandings by the Caſe: of Error and At- 
taint in the ſaid Statute, what JuriſdiQi- 


on it was that the Statute meant to re- 


ſtrain, vis. Such Juriſdiction as did af- 
ſume-to reverſe and undo the Judgment, 
as Error and Attaint doth , - which the 
Chancery never doth, but leaves the Judg- 
ment m peace, and only medleth with 
the corrupt Conſcience of the Party; for 
if the Chancery doth aſſume and reverſe 
the Judgment in the point adjudged, it 
ts void, as appears 39 E. 3. 14, 


Fifthly, We find no Prefidents of any 


Proceedings to Conviction or Judgment 
upon any Indictment framed or grounded 
upon this Statute, no more than upon the 
Statute of Premunire, And the late In- 

__ | diaments 
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dictments are [ contra diverſa Statuia) not 
mentioning the particular Statutes. 
Laſtly, It were a great Miſchief to force 
the Subject in all Cafes to ſeek Remedy 
in Equity, before he knew whether the 
Law will help him or no, which often- 
times he cannot do till after Judgment, 


_ and therefore he is to ſeek his Salve pro- 


perly, when he hath his hurt. 

| There be divers other things of weight, 
which we have ſeen and conſidered of; 
whereupon we have grounded our Opi- 
nion, but we gono farther than that we 


have ſeen. 


But becauſe Matter of Preſident is 
greatly conſiderable in this Caſe, and that 
we have been attended by the Clarks of 
the Chancey with the Prelidents of that 
Court 3 and have .not been attended by 
any Officers of the Kings Bench with any 
Prefideots of Inditments. If it ſhall pleaſe 
your Majeſty to direct,that the ſaid Officers 
ſhall attend us with their Prefidents , we 
ſhall give your Majeſty faithful Report 
of them as we have done of this other. 
All which, EC 


Fran. Bacon, Hen.Yelvertor, 
Hen. Montagu, Randl, Crew, 
John Walter. | 


Upon 
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of Chancery Vindicated. 
. Upon which Certificate the King gave 
his Judgment as followeth. - WM 
| Foraſmuch as Mercy and Juſtice be the 
true ſupporters of our Royal Throne, 
and that it properiy belongeth unto us in 
our Princely Office to take care and pro- 
vide, that our Subjects have equal and in- 
different Juſtice miniſtred unto them. 
And that where their Caſe deſerveth to 
be relieved in courſe of Equity by Suit 
ja our Court of Chancery, they ſhould 
not be abandoned and expoſed to periſh 
under the Rigor and. Extremity of our 
Laws, We 1n our Princely. Judgment 
having, well weighed and with mature 
D<liberation conſidered of the ſeveral 
Reports of our Learned Council, and all 
the parts of them, do approve, ratifie 
and confirm, as well the Practice of our 
Court of Chancery exprefled in their firſt 


Certificate, as the Opinions for the Law 


upon the Statute mentioned 1n thetr later 
Certificate, the ſame having relation un- 
to the Caſe ſent unto them by our Chans 


 eellor. And do will and command that 


our Chancellor, or Keeper of the Great 
Seal for the time bcing {h3!] not hereafter 
defiſt to give unto our Subjects upon their 
ſeveral Complaints now or hereafter to 
be made, ſuch Relief in Equity ( not- 
withſtanding any Proceedings at the Com- 
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mon Law againſt them) as ſhall ſtand 


with the true Merit and Juſtice of their 


Cauſe. And with the former, ancient 
and continued Practice and Prefidency 
of our Chancery have done; and for 
that it appertaineth to our Princely Of- 


fice only to judge over all Judges, and to 


diſcern and determin fuch Differences as 
at any time may and ſhall ariſe between 
our ſeveral] Courts touching their - Juri(- 
dicions, and the fame to ſettle and de- 
termin, as We in our Princely Wiſdom 


ſha!l fiad to ftand moſt with our Honor, 
and the Example of our Royal Progent- 


tors in the beſt times, and the general 
Weals and Good of our People, for 
which we are to anſwer unto God who 
hath placed us over them. Our Will and 


Pleaſure 1s, that our whole Proceedings 


therein,by the Decrees formerly ſet down, 
be inrolled in Chancery, there to remain 
of Record, for the better extinguiſhing 
of the like differences and Queſtions that 
may ariſe in future times. 


Per ipſum Regern 18 July 14 1616, 


Fran. Bacon, Hen. Yelveton, 


All which Proceedings are inrolled in 
Chancery. 


In 
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of Chancery Vindicated. 
ln farther Vindication of which Judg- 


ment of his ſaid Majeſty, and to ſhew 


that the Chancery is not within this Sta- 
tute, I defire that theſe four things may 
be taken into conlideration. 


Firſt, What the Forms were of making 
of Laws in thoſe times, and how they do 
now differ. — 

Secondly, The Words of this Statute. 

Thirdly, What the Miſchiefs and Grie- 
vances were that occaſioned this Statute. 

Fourthly, What the Practice hath been 
ever {ince, | 


Firſt, Concerning the Forms of making 
of Laws in thoſe times, it appeareth up- 
on the Rolls that moſt of the Laws were 
then preferred to the King by way of Pe- 
titions, and that the Lords, at the firſt fit- 
ting down of their Houſe, did appoint 
Receiversand Tryers of Petittons, a Form 
yet uſed, and was done this very Parlia- 
ment : But that is now pro forma only, 
there is no uſe of them; but in thoſe 
times after the Petitions were received and 
bad paſſed both Honſes, they were 1n- 
groſſed by the Clerk into one Roll, and 
ſo preſented to the King. And after the 
end of the Parliament , all thoſe Ads 
which the King had afſented unto, and 


were to be publiſhed as Statutes were | 


E 2 2 
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hs act be” a 


extracted into another Roll, and Tran- 
ſcripts made of them under the Great 
Seal of Ezgland, and lent to every .She- 
riff to be proclaimed in their ſeveral 
Counties ( Printing being not then 1n- 


vented ) But ſometimes there was not ſo 


much caie taken as ought to have been 
in making of that ſecond Roll, where- 
by many Ads are delivered to us imper- 
f&, whereof ſome Examples are men- 
tioned 4 Inſiitut. To which this A&t now 


. 12 queſtion might have been added (but 


that uſe had been made of it againſt the 
Chancery) it ſeeming to be neither faith- 
fally tranſcribed, nor faithfully tranſlated ; 
and is but abridged ( and feven whole 
Lincs together omitted ) and yet it is 
printed amorg the Statutes at-Jarge. All 
which may appear by comparing the Print 
with the Roll of Petitions in that Parlia- 
ment, Copics of both which are prefixed. 
And where it was ſaid, That there hath 
been no Controle for theſe 200 years; 
that this Statute -was miſprinted , and 
that the Learned Men of that time knew 
beſt how to print the Statute, It is an- 
{wered, that there was no ſuch uſe made 
as now, nor Cauſe given to look into it 3 
for it re{ted 200 years without any ſuch 
Expoſition, as now 1s given to it, which 
late Expoſition 1s the occaſion that now 
tis looked into, examined, and ( as 1s 
obſerved) 


of Chancery Vindicated. 
obſerved ) ought to be redtified : And 


Printing was not then invented , the 


learned(t Man of that Age knew not what 
Printing was. 
But thoſe Forms of paſiing Bills in Par- 
lament have been fince altered, which 
began in King Herry VIIs time, when 
Petitions were ſo many and of ſuch length 
that they could not well be comprehen- 
ded in one Roll; then every Petition was 
changed into the Form of an AQ, and 
made in Engliſh, which before: were 1n 
French or in Latin, and preſented by it 
ſelf; and if the King did not aflent unto ' 
It, it was laid aſide and not entred upon 
the Statnte Roll z and fince Printing came 
up, there hath been no uſe of any ſuch 
ſecond Roll to colle& the Ads to which 
the King had afſented, nor of making any 
ſuch Tranſcripts for the Sheriff to publiſh 
them (the Print ſupplying that turn. ) 
But formerly all, the Petitions remained 
upon the Parliament Roll, whether the 
King had aſfented unto them or no, as is 
apparent by the Roll of this Paxliament 
of 4 H. 4. now in queſtion, by which it 
alſo appeareth that before this Petition 
there was another Petition of the Com- 


' mons, wherein they complained, that by 
Writs iſluing out of the Chancery under 


a pain, and out of the Exchequer, and 
Letters from the Kings Council, the Sub- 
| + 2 jects 


kr, 


[ Plee Rogal, } 


The FulriſdiAiou of the Court 
zeas were made to loſe. their Goods and - 


Chattels upon Suggeſtions ( which Peti- 
tion is Nazero 78. Tit. Suggeſtion ) to 


' which the King did not afſent (a Copy 


of which Petition 1s likewiſe prefixed. ) 
And after upon the ſame Roll [ »wmero 
L1o0. }] doth follow this Petition now 1n 
queſtion Titulo [ Plee Roial &> Perſonel 
To which the King doth aſſent in part, - 
and as to the reſt he faith, it was an- 
ſwered above amongſt the Commons Pe- 
titions, whereby it alfa appeareth that 
the printed Books are miſtaken in ſay- 
ing, That it is ordained and eſtabliſhed; 
For it is but the Prayer of the Commons 
( a part whereof is not recited ) that it 
may be ordained and eſtabliſhed 5 the 
King's Anſwer being as aboye: Where- 
fore 

Secondly, The Words of this Statute, 
as they ſtand upon the Roll of Petiti- 


ons, to which the King gave his Anſwer, 


and upon the Statute Roll which is ex- 
trafted out of it, becauſe they differing 
one from the other, and the Roll of 
Petitions, being the Warrant for the Sta- 
tute Roll, the Senſe of that Act ought to 
be taken out of both : Therefore theſe 
Words are to be conſidered, 


 Firft, What is meant by the Words 


Secondly, 
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Secondly, What by the Words [To an- 


ſwer anew, }] 
Thirdly, What by the Words [ In Sub- 


verſion of the Common Law.) 


Foxrthly, What by the Words [ Fudg-- 


ments given in all the Kings Courts, and 
in the Kings Court..] 

Fifthly, What by the Words [ Every 
Matter that may be determined by the Com- 
ton Law. | £ 

| Laſtly, What ſhall: be ſaid to be the 
firſt | Article of this Petition, and: what 


the Remanent.)} 


Firſt, By the Words | Plee Roial, }] 
for ſo they are written both 1n the Title, 
and 1n the Preamble of this Petition, 
and in the old printed Books. ( Placita 


| Regia, or Regis Placita ) as they are of- 


ten called in the Laws of H, I. ca.7, 9, 
IO, 34, 52: are to be underſtood, being 
the ſame as { Placita Corone; } for | Lex 
Corone | is all one with | Lex Regia; |] 
as alſo | Jura Regia] and | Jura Corone} 
Vid. Leg. H. x. ca. 9. bis. To, 13, 33. and 


the Regiſter fo. 61. And [| Judicia Re- 


galia} Par. 2 H.5. num. t5. And [ A@io 


| Regis and Cauſa Regis) Leg. H. 1. 34, 35. 


And the 4th [zſtitutes 7 I, faith, they are 
called Proprie Cauſe Regis, becauſe they 
are Placita Corone Regis: And Placita 
EL... Corone 


56 


The Juriſdiction of the Court 
Corone coram Rege in Parliamento, are at 
the end of each Farliament Ro]. 

Therefore by theſe Words [| Plee Roial) 
Pleas of the Crown are underſtood ; for 
the Word { Rat] in French (in which 
Language thisStatute was made) can bear 
no other Conſtruction, but of ſomething 
belonging to the King. And that Senſe 
doth ftand well, both: with the other 


'Words of this Petition, and with the 


Grievances of thoſe times, which o?- 


caltoned it, as ſhall be ſhewn here- 
after. 


The Tranſlator of this Statute (as it 
1s in the Jate printed Books in Engliſh ) 
doth render this Word by {| Real} where- 
unto it may be he was induced by the 
Relation of it ro | Perſoze!: ] But the 
Word [ Perſonel | \tandiog-;in Relation 
to | Rozal | muſt {ignifie Pleas between 
Party and Party, and not draw { Roial } 
to be[ Res/]in Relation to it. Bur this 
Conſtruction of { Roial }-by [ Real} the 
French Language, as *us ſaid, will not 
bear,nor mult it be interpreted by [ Real} 
as {uppoled to be miſtaken by the Writer, 
when 'tis twice written [| Roial] in the 
Parliament Roll, and printed Rozal: And 
where Real ts to be fignitied 'tis written 


Real, as Choſe Real, Aion Real, Service 


Real, and never [ Rojal to ſignitic Real, J 
And 


2 


in thoſe times all Tryals 
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And if it were rendred by Real, yet 
it were nothing as to the Chancery ; for 
etween party 
and. party for Land were for the moſt 


part by Real AQions, as Writs of Entry, 
Writs of Right, Aj/zſe of Novel Diſſeſe 7h ” 
which laſt was the ſpeedieft Remedy for 


the Recovery of a Mans Right at Com- 


mon Law, Weſt. 2. cap. 29. 


the Practice of the Law is ſo much al-, 


But now 


tered, that theſe Actions are ſeldom uſed, 


and ahnotl antiquated; and inſtead therans 


Actions of Treſpaſs, of Ejedione Firme, 
of Replevin are come up, whereby Men 
are put out of their Lands, and mean Men 


are returned upon Juries, which then they 


were not 3 and they oftentimes obſerve 
more a Word of the Judge than the Te- 


ſtimony of the Witneſlcs. 


But let the 


Practice of the Law be reduced to what 
it was 1n thoſe times, and let no Man be 
dipoſſefled of his Land, but by a Judg- 
ment upon a Real Plea, and the Chan- 
cery will m:ddle with no fuch. Judgments, 
And Ads of Parliament muſt be con- 
ſtruaed and taken as the Law was holden, 
when they were made 2 rſt. pag. 2. 
For it is no Reaſon to apply this or any 


Age knew not or uſed not. 


other Statutes to Judgments upon ſuch 
Pleas as are invented fince, and that 


But 


2, 
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But the Word being {_ Rozal ].muſt not 
be altered to ſerve a turn ; for a Syllable 
or Letter could not be amended in a Writ 
or Proceſs, but by a Statute of 14 E. 3. 
cap. 6, mach leſs canthis Word be altered, 
it muſt be taken as 'tis written, for Ads 
of Parliament are not within that Sta- 
tute. : 

Secondly, The Words [ To anſwer 4- 
new] are conſiderable ; for (as is ſaid in 
the third Reaſon) 1n the Chancery, no 
Man is putto anſwer anew. It is the Plain- 
tiff at Law, that is put to anſwer in Chan- 
cery; and he cannot be ſaid to anſwer a- 
new having never anſwered before ; nor 


- ts any part of the ſame matter an{wered 


again, or in queſtion in Chancery, that 
was in queſtion and judged at Law : But 
becauſe the Plaintiff would by Rigor of 
Law ( having gotten a Judgment there) 
take a Forfeiture or break a Truſt, he 1s 
put to anſwer that in Chancery according 
to Conſcience, which Matter neither was 
in queſtion, nor can be determined by 
the Common Law, for the Law hath no 
Cogniſance of it z and therefore thoſe 
Words do ſhew that it was not the Chan- 
cery that was intended' by this Statue. 

Thirdly, It would be conſidered, what 
is underſtood by thoſe Words { Iz $«b- 
verſion of the Common Law, 


Tie 
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The Common Law doth ſeem to be ſet 
in oppoſition by ſome not only to the 
Civil Law, to the Ecclefiaſtical Law, to 
the Statute Law, but alſo to the Chaneery, 


and to the Decrees thereof, as if thoſe 


Decrees were no part of the Law of the 
Land, and of the Common Law ; and 
as if the Lord Chancellor were no Judge 
of the Law : For the Petition faith, that 
ſuch anſwering anew is in Subverſion of 


the Common Law of the Land which 
cannot be underſtood of the Chancery, 


it being part of the Law of the Land. 

But for the clearing thereof, it will be 
very requilite to look into the beginning 
of ours- and others Laws, as how that 
Term of | Common Law firſt began, the 
Word [| Common” being never applied to 
one, but to many. As when two or more 
Nations or People, which were formerly 
governed by ſeveral Princes and ſeveral 
Laws, were afterwards united under one 
Prince and one Law, then fuch Laws were 
called Common Laws ; ſo we read of J«s 
Commune Romanorum that governed the 
whole Empire 3 Juria Communia Longo- 
barda &» Romana, when the Longobardi 
had conquered a great part of Italy, and 
were united to the ancient Inhabitants; 
and others. | 

So with us, when the Saxons had con- 
quered a great part of this Iiland, _ 

a 
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had ſet up ſeveral Kingdoms in it, and 
had ſeveral Laws whereby thoſe King- 
doms were governed ; as the Weſt Saxon 
Law, the Mercian Law, * the Northum- 
brian Law, and afterwards the Dares pre- 
vailing, ſct up their Laws, called of them 


the Daniſh Law. 


Theſe ſeveral Ringdoms coming to be 
United, and the Name of Erzglard given 
unto this Kingdom, by them; and after: 
wards Edward (called the Confeſſor) be- 
17g ſole King thereof, cauſed one Body of 
Law to be compiled out of thoſe feve- 
ral Laws; and did Ordain, That thoſe 
Laws (of his) ſhould be common to all 
his SubjeRs ; and in thoſe Laws of King 
Edward the Confcflor , that Term of 
[ Common Law] firſt began with us, be- 
ing called Comman in reſpe& of thoſe ſe- 
veral People that before lived under ſeve- 
ral Laws, to whom thoſe Laws were now 
common z though in reſpe& of the Au- 
thor they were called King Edward the 
Confeſlor's Laws, or St. Edward's Laws, 
Ran. Ceftr. Spilman, Stow, Speed, Damiel. 

King William thel. did endeavour to 
Abrogate thoſe Laws, yet was afterwards 


 perſwaded to confirm them; to which 


notwithſtanding he added divers of his 
own; and after him King Herry the I. 


did the like, both whoſe Laws are lately - 


publiſhed by a Learned Gentleman; yet 
when 
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when ſome of the ſucceeding Kings, eſ- 
pecially King Job, did endeavour to 
overthrow thoſe Laws, the Subjects con- 
tended for them, which contention brake 
out into an open War (called the Barons 
Wars) which took end in the granting of 
the Charters of Liberties, called the Great 
Charter, and the Charter of the Foreſts; 
though for a time thoſe Wars brake out 
again, yet again ended by confirmation of 
thoſe Charters, as all our Hiſtories men- 
t10N, £ 

And although thoſe Laws of King Ed- 
ward have been much altered by King 
William the I. and King Henry the I. and 
many of them grown obſolete, and many 
Cuſtoms grown up which now pals 
for our Common Law; yet in thoſe 
Laws of King Edward the Confelor, the 
Word [| Common Law) firſt began : and 
no Man can doubt but King Edward's 
Chancellors (whereof he had three fuc- 
ceſſively, whoſe Names are remembred to 
this day, and mentioned in the fourth 
Inſtitutes) were uſed by him, both 1n the 
compllng and diſtributing them, as there 
was occaſion 3 for the Chancellor and 
Chief Juſtice of Er-gland were Aſſiltants to 
the King 1n all Judgments, for many Ages 
before and after ; and neither then, nor 
for many years after (King Edward the 
Confeſlor's time) was the Common Law 
COME 
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The Furiſdidion of the Court | 


, come to be a Profeſſiton, nor Lawyers 
made Judges nor Pleaders. 


In former times the Learned'ſt Clerks 
were beſt ſtudied in the Laws, ſo the 
Clergy thruſt into almoſt all places of 
Judicature, when 'twas ſaid, Nullus Cle- 
ricws nift Canſidicus : but King Edward 
the I. (after the Conquelt). being (as 'tis 
ſaid) weary of the great Power of the 
Chief Juſtice of Ezglazd, was the firſt 
that altered that courſe, by making Lay. 
Men Judges, (who kept the Robes of 
the former Judges, as they do to this 
day) and then the. Common Law came 
to be a Profeflion and a Study, and Stu- 


dents of Laws to be Pleaders in Courts, 


and after to be Judgesz and from that 
time the [Common Law] by degrees is 
grown to that heighth we now ſee 'tis 

come to. EO, | 
It cannot be denicd but that the Chan- 
cery, as it Judgeth in Equity is.part of 
the Law of the Land, and of the anc1- 
ent Common Law ; and let it not be 1m- 
puted to the Chancery, that the Lord 
Chancellor hath too great an Arbitrary 
Power in making of his Decrees : for ft 
it be well obſerved, the Judges ufe as 
great a Power in declaring what 18 Law, 
as the Lord Chancellor doth in decla- 
ring what 1s Equity; and if either be 
covetous, timerous or malicious, as 
| much 


of Chancery Vindicated. 


much hurt may be done »by the one as 


by the other : whereas in truth, neithee 
of them ought to proceed in doubtful 


Caſes without the Judgment of Parlia- 2 


ment. 

Therefore by theſe Words | iz Sub- 
verſion of the Common Law) the Chan- 
cery cannot be underſtood, as it judgeth 
in Equity, for Equity is and alwaies hath 
been a- part of the Law of the Land: 
fEqua Jufticia is part of ReFa 5 "Rar 
preceeds it, for it cannot be Ke@a- un- 
le it be Eqma- there is Lex Terre men- 
cioned in Mogna Charta, wherein the 
Chancery is included for Equity, as wel 
as the Judges are for Law; for Judi- 
cinum Parium 1s of the Fa& only. The 
Statute never meant that the Jury ſhould 
Judge either what was Equity or what 
was Law, but left thoſe to their reſpe- 
ive Judicatures, by thoſe words | per 
Legem Terre. |] 

And that Relief was given in Equity 
in former times, appeareth by the Law 
of King Edgar cap. 2, before mentio- 
ned. And by the Laws of HexryI. Gra- 
vioria placita ſol juſticiz vel miſericordie 
principis addicuntur, cap. 17. And again, 
Nemo: apud Regem Proclamationeme faciat 
de aliquo qui ez: ſecundum legem reFum of- 
' ferat in Fandredo ſuo, ca. 34» which is 

meant 
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The Furiſdifion of the Court 
meant plainly by an Appeal to the 
King. - | 

And after this Statute of Magna Char- 
ta, it is ſaid of Sylveifer de Everſdern 
(who was Lord Chancellor 29 H. 3.) 
That he was cunning in the Cuſtoms 
of the Chancery 3 which muſt be under- 
ſtood in judging of Cauſes, not of ma- 
king of Writs, thoſe belonging not to 
the Lord Chancellor. ., 

And by the Statute of Articuls ſaper 
Chaxtas 28 E, x. It is ordained, That no 
Common Pleas ſhall be from henceforth 
held in the Exchequer, cap. 3. whereby it 
appears that the Law Courts were not 
then ſetled. 2 | 

And on the other part the King wills, 
That the Chancellor and the Juſtices of 
his Bench ſhall follow him, ſo that he 
may have at all times near him ſome that 
be learned in the Laws, which may be 
able duly to order ſuch matters as ſhall 
come unto the Court at all times, when 
need (hall require, cap, 4. The King had 
no Chancellors - then but Biſhops, and 
they were to order matters of Con- 
ſcience, as the Judges matters of Law. 

27 E. 3. cap. 26. In the Printed Books 
concerning Merchants, right ſhall be done 
in Chancery at every Mans complaint. - 

36 E. 36 If any Man be grieved con- 
trary to the Articles before —— 
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of Chancery Vindicated. 
he may come into the Chancery and 
have Remedy,without purſuing elſewhere. 

Parl. 2 Rich, 2. Numero 30. The 
Commons Petition, That the Lord Chan- 
cellor may make.no Orders againſt the 
Law. | 

Rejp. The Uſage heretofore ſhall ſtand 
ſo as the Kings Regality be ſaved. * 

And again in theſame Parlhament, the 
Commons Petition, That no perſon ſhould 
appear upon a Writ, De quibuſdam cer- 
tis de Cauſis before the Lord Chancellor, 
or any other of the Councel, where 
Recovery 1s thereof given by the Com- 
mon Law, which muſt be underſtood after 
Judgment. 

Reſp. The King willeth as his Proge- 
nitors have done, faving his Regality. 

Parl. 17 R. 2. cap. 6. It is ordained, 


That the Chancellor ſhall have power t& 


award Damag:s, according to his diſcre- 
tion, to ſuch as ſhall be unduly vexed 
by Writs grounded upon falle Suggeſtions. 
So as Judgments given in .Chancery 
cannot be ſaid to be in Subverfton of the 
Common Law of the Land ; the Chan- 
cery being a part of the Law, and the 
Judgments there being preter, nor contre 
Legem. 
Fourthly, The Words in the Petition 
being [ Judgments given in all the Kings 
Courts] in the plural, and the Kings An- 
| | F {Wer 
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66 The FuriſdiAion of the Court 


ſwer being only [in the Kings Court] in 
the fingular (though the Print make it 
plural) cannot be extended to any Court 
but to one (eſpecially. being an Anſwer 
to a Petition which was made in the 
plural) which Court of the King can be 
no other but the Kings Bench, where 
Pleas of the Crown (intended here by 


the Words Plee Roial) were held, and. 


no Pleas between party and party, unleſs 
1t were very ſeldom, were then determi- 
ned 19 that Court. 

Fifthly, Thoſe Words in the Petition 


[ every matter that may be determined by 


the Common Law| (hew plainly, that there 


were ſome matters (then in confidera- 
tion) that could not be determined by 
the Common Law (viz. Cafes of Conſci- 
ence, which matters cannot be denied to 
be proper for the Chancery ( as the 
Chancery ſtands in a Notion ſevered from 


the Common Law ) for it cannot be_ 


thought that it could be the meaning 
of any Parliament, that thoſe matters 
ſhould not be determined at all, forthen 
there ſhould be a failer of Juſtice 5 and 


| thoſe words can. bear no other meaning, 


but that the Law ſhould determine thoſe 
Cauſes which are within the Cognizance 
of it, and can be determined by itz but 
other matters which are not within the 
Cognizance of the Law (as Equity ) 

ſhould 
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of Chancery Vindicated. 
ſhould be determined elſewhere ,, which 
muſt be in Chancery. | 

And if it be faid, That ſuch matters 
ought to be brought end Determined in 
Chancery before they be judged at Law 
It is aniwered, That the Judgment at 
Law 1s nothing as to thoſe matters, for 


(as 'tis faid before) the Common Law 


has no Cognizance of them, as in the 
Caſe of a Bondz The Queſtion at Law 
is, Whether it were ſealed and delive- 
red, or the like, and that being found 
by Verdi&, Judgment followeth that the 
whole Sum ſhall be paids whereas the 
Chancery examineth (not the ſealing and 
delivery of the Bond, but) what was at 
firſt due, What hath been paid fince , 


what doth remain unpaid ; and accor- | 


dingly doth 'order the Party to take but 
what is juſtly due unto him, with his 
Damages and Coſts, and will not ſuffer 
him to take 800]. (becauſe he had a 
Judgment for ſo much) where it was 
roved that all was paid but 20/7. as 
the Caſe was lately in Chancery, where 
it was Decreed, That the Party fhould 


take but what was juſtly due unto him, 


not withſtandiog his Judgment. But that 
Decree (as the reſt) if the Chancery 
ſhould be within this Statute will be 
judged unlawful, and the Plaintiff at 
& Law 
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The Juriſdiction of the Court 


Law ſhall have Execution of that Jude: 
ment for 800 1. where only 20 1. is due.” | 
And it 1s worthy Obſervation, That 
theſe. Words | Every Matter that may be 
determined by the Common Law" are 0- 
mitted 1n the printing of this Statute; 
certainly there was no good Meaning 1n 
the Compiler or 1n the Printer to. leave 
them our, for they are 1n the Roll of Pe- 
titions in that Parliament to which the 
King did give his Anſwer, and do ſerve 
as a Key to open and expound all the 
other parts of this Statute 5 Sed tulernm 

Clavem. 

Laſtly, It fa!leth to be conf dered, what 
ſhall be faid to be the firſt { Article of this 
Petition, and what ihe Remanent } the 
Kings Anſwer !s, that touching the fir! 
Article of this Petition, as to Judgments] 
Stven 11 the Kings Court, he doth grant 
it; but as to the Remanentr, it is anſwered 
above amonglt the Commons Petitions, 
of which diſtinCion there 1s no menticn 
made in the printed Books, but 211 joined 

together,as 1f all had been granted (which 
—_ argueth the Compiler or Printer 
of no good Meaning, ) Nor is this Sta 
tute recited 1n the ſaid 1rfortutes. Bur to 
take the King's Anſwer as it is, this Sta- 
tute mult , be divided into-two Articles; 
and the King's Grant of the firſt cannot 
Fe*extenced to all, nor farther than th: 

Petition 


of Chancery Vindicated. 


Petition, nor the Petition farther than 
the Grievance, which was, viz. That 


| Judgments were queſtioned by the King 


himſelf, or by his Counci]}, or 1n Par- 
lament ( which comprehendeth not the 
Chancery) nor could the King under: 
ſtand that it did include the Chancery, 
for then he ſhould grant more than was 
demanded, and more than he intended : 
For he had denied before upon the fame 
Parliament Roll to reſtrain his' Chancel- 


lor; and if now he ſhould reſtrain him, - 


he ſhould both deny and grant the fame 
thing at the fame time, as it were- with 
the ſame Breath, But the King denying 
the Remanent (by ſaying it was anſwer'd 
above ) that Renianent mult be ſomething 
which was contained in a former Petition 


of that Parliament, and in this allo, And 
12 all the Roll of that Parliament there - 


1s nothing of this Petition contained in 
any other, but only in that Petition | ze. 


S:ggeſtions minm, 78. | which the King de-. 


nied, and that part. of the Petition 1s de- 
nied here allo; for the Remanent which 
the King ſaith was anſivered above, can 
vear no other meaning, nor refer to any 


thing clie. Therefore the Words of this- 


Statute are Not general ( as the Print 
would make them ) but are reſtrained by 
the Kings Anſwer to the firit Article on- 
ly, which is to 'Plce Roga), viz, Pleas of 
| F 3 ths 
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The Furiſdiftion of the Court 


the Crown, and cannot extend to any 
thing that can concern the Chancery. 
And if there were any doubt King | 
James's Judgment has cleared itz for Ads 
of Parliament are Fafa Regnum, where- 


of BraFon faith, the King is the only Judge, 


Lib. 1. cap. 16. 
Conſidering therefore, that theſe Clay- 
ſes are omitted out of the Print, which are 
in the Roll of Petitions in that Parlia- 
ment 3 and that they do much conduce 
to the true Underſtanding of this Sta- 
tute ; and that there 1s (ſuch variance be- 
tween that Roll and the Print; 1t 1s very 
requiſite the Print ſhould be corrected, 
for it may make many to err, that do not 
conſult the Petition Roll in Parliament. 
Thirdly, It is a good Rule for the un- 
derſtanding of this and all other Statutes, 
to know what were the Miſchiefs and 
Grievances in the Kingdom, which the 
Parliament meant to remedy. For as tis 
obſerved in the 4 InStitytes, many Re- 
cords of Partiament can hardly be under- 
ſtood unleſs you joyn thereunto the Hi- 
{tory of the Times. And whoſoever will 
look into_thoſe Times ſhall find that the 
greateſt Grievance of calling Cauſes into - 
queſtion after Judgments were only Judg- 
ments of Treaton or Miſdemeanor againſt 
the King, 


.% 


And 


of Chancery Vindicated. 

And of ſuch our Hiſtories are fall, 
That King Richard the Second not much 
above four years before the making of 
this Statute, had cauſed many to be que- 
ſtioned , and the Duke of Gloncefter (his 
own Uncle) to be put to death, and at- 
ter to be condemned ; and likewiſe the 
Earls of Arundel and Warwick, and the 


Lord Cobham to be arraigned and con- 


demned 3 and the firſt put to death, the 
other two to be baniſhed, the one to the 
Iſle of Mar, the other to the Iſle of 
Jerſce, where they were committed to per- 
petual Priſonz and another Lord Cobham 


likewiſe to be arraigned. And beſides - 


theſe Noblemen,; there were Seventeen 
whole Counties drawn in queſtion fgr 
taking part with them, whereof many 
Knights, - Gentlemen, and others were 
grievoully tined, fome at 1000 /. ſome at 
a Iooo Marks ; all which had their Par- 
dons by Ads of Parliament, 11 R. 2.c.1. 
And ſome of them had ſpecial Pardons 
but thoſe Pardons weree all made void 
and revoked by the King with the Aſſent 
of the Lords at the Requeſt of the Com- 
mons in Parliament, Arno 21 R. 2. c. 2. 


| Beſides, many both in the City of Lo»- 


don, and in divers other Counties, were 
forced by King Richard the 2d to fign 
Blanks, called Blank Charters, wherein 
the King or his Council might cauſe what 
- F 4 they 
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The Furiſdifaion of the Court 
they would to be written; many of which 
blank Charters King Henry IV. ( about 
two years before this Statute ) cauſed to. 
be openly burned at the Standard in 

Cheapſide. And likewile 1n the beginning 
of King Henry IV's Reign many Noblemen 
were degraded by Act of Parliament, and 
divers were put todeath,and many things 
were done nat agreeable to the Laws: 


For that was a time full of Confpiracies, 


Inſfurre&ions, Rebellions,, War ; thoſe 
were the Grievances which occaſioned this 
Petition, and which the King was willing 
ſhould be redrefied, that Men might live 
ſecure after they bad their Pardons, and 
after they were cleared by the Judgment 
of Law, and not be called in queſtion, 

and have their Pardons, Patents, and E- 


| ſtates taken from them by the King or his 


Council! or by Parliament contrary: to 
Law ; other Grievances we read of none, 


that were conſiderable cr fit for the Com- 


mons to petition againſt, eſpecially fo 
earneſtly, as to delire Redreſs for God's 
fake, and for the Preſervation of all the 
Eſtates of the Kingdom. 
Lafily, The Practice is to be taken 1n- 
to conſideration, to {hew how this Sta- 
tute was underftood-and expounded at, or 
ſoon after, the making of it; for 'tis a 
Rule, that Contemporanea Expoſi;io 1s eſpe- 
cially to be regarded, 
Rot, 


of Chancery Vindicated, 
Rot. Parl. 3 H. 5. num. 46. The Com- 


 mons Petition that the Chancery did pro- 


ceed againſt the Law, and. defeated Judg- 
ments of Law. And they pray that no 
Subpena might be granted for Matters de- 
termined at 'Law, under the Pain of 40 /. 
. Reſp, Le Roy aviſera. 

Rot, Parl. us H. 6. num, 41, The like 
Petition. 

Reſp. The Statute of 17 Rich. 2,c. 6. 
{hall be obſerved. 


: Note, That neither of theſe Petuions 
do mention that fuch Proceedings 
in Chancery were againſt the Sta- 


tute of 4 HZ. 4. which would not. 


have been omitted, 1f the Parita- 
ment had then thought ' that the 
Chancery had been within 1t. 


Likewiſe in King Henry VIPs time there 
are many Preſidents of Relief given 1a 
Chancery after Judgments at Common 
Law, when Cardinal Moretor was Chan- 
cellor, and after when Archbiſhop War- 
bam was Chancellor and ever fince ; but 
It appeareth (by that which hath been 
ſaid before) that neither Cardinal More- 
ton nor Archbiſhop Warhame were the firſt 
that brought in the Preſident 3 and if 


they had, yet 'tis 160 years fince Moretor 


was firſt Chancellor, and the continual 
Uſage 
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The JuriſdiAjon of the Court 


Uſage and Praftice ſince may very well 
admit it now for a Law ; for Uſage and 
ancient Cuſtom make Law, 1 Inſtitut. fol. 
155.4, And although it were granted 
that no Uſage nor Cuſtom could hold a- 


| gainſt an ACt of Parliament, yet againſt 


a Conſtruction of an A& of Parliament 
(where the Words themſelves are not 
plain and binding) Uſage and a conti- 
nued Courſe will hold ; for in ſome Caſes 
'tis ſaid, that though the Law, which was 
grounded upon an Act of Parliament 
were thus; yet alzter utitar in diebus no- 
ſtris, 4 Inſtitut. 107. 

Many Judges when they fate in Chan- 
cery, by Commiſſion, in the Vacancy or 
Abſence of the Lord Chancellor have de- 
creed Cauſes there after Judgments at 
Law. 

Likewiſe in the Exchequer Chamber, 
Datchy Chamber , in the Courts eſta- 
bliſhed in the North and in Wales ( and 
generally in all other Courts of Equity ) 
Matters have been called in queſtion and 
relieved ſince the making of this Statute 
without reſpe&, whether they had been 
judged, or not judged before at Law. 

And it would be well confidered why 
this Statute, and the other of 27 E. 3. 
ſhould be ſo much urged againſt the 
Chancery, and not obſerved in the other 
Courts. For the Chancery is not named 
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in either of them; and if they be general 
Laws, why ſhould they not ap the 
Common Law Courts as well as the Chan- 
cery 2? For in thoſe Courts ( befides Er- 
rors judged in the Kings Bench) there is 
nothing more Common than after Judg- 
ments given in Actions of EjeFione Fir- 
me, Treſpaſs, Replevin, Prohibitions, new 
Actions are brought, and the ſame Title 
tried again, and Verdict given againſt 
Verdict, and Judgment againſt Judgment, 
and Suits carried from Court to Court, 
for one and the ſame Right or Title. 
How are the Parties then or their Heirs 
in peace, that had the firſt Judgment, it 
.. Not being undone by Atraint or Error, 
as this Statute preſcribes, neither of them 
being excepted in that of 27 E. 3. nor 
their poſſeſſion taken from them by a 
Writ of an higher Nature, but by briog- 
ing.a new Action of the ſame Nature of 
the former; and queſtioning all again, 
that was 1n queſtion and judged before, 
ſach Actions betong called Pick-parſe ATi- 
ons, as who hath the beſt Purſe will pre- 
vail: And no Eje@ione Firme was brought 
againſt a Stranger before the 14 H. 7. long 
after this Statute 3 and therefore (though 
not within the Letter) is as much with- 
in the intent of the Statute as any De- 
cree in Chancery; and yet that muſt be 
upheld, although it was at firſt a Que- 
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76 The Furiſdiftion of the Court 
ſtion, whether it were not Maintenance 
in the Leſlor to maintain ſuch an Action. 

And why ſhould it not be as lawful at- 
ter a Judgment at.Law once obtained to 
-plead this Statute to a new Dcclaration as 
.to a Bill in Chancery? Wherein 1s the for- 
mer Judgment more undone by a Decree, 
than by another Judgment upon another 
Verdi? And whercinare the Parties made 
to anſwer anew in the one more than 1n 
the other (it the Chancery did diſafftirm the 
former Judgment which it doth not ? ) 
And if by differences of Parties or Actions 
things may be queſtioned at Common Law 
to overthrow or avoid the former Judg- 
ment upon the ſame point of Right or Ti- 
tle, Why ſhouldir be excepted againſt that 
the Equity of a Cauſe ſhould be examined 
in Chancery after a Judgment, which net- 
ther was nor could be 1n queſtion before 
_ the Judges at the Common L3w ? In the 
Common Law Courts all being brought 
into queſtion again, the Parties made to 
anſwer anew , and to anſwer the ſame 
thing, that was anſwered and adjudged 
before ; whereas in the Chancery no- 
thing of the former Matter, nothing of 
the Judgment 1s touched, but only the 
corrupt Conſcience of the Party 1s cor- 
reed, becauſe he would take an advan- 
tage by Rigor of Law againit all Equity 
and good Conſcience. And there can be 
. RR 


of Chancery Vindicated. 
no queſtion, that the Chancery ſhould 
be within theſe Statutes, more than the 
other Courts ; either all are bound oy 
them, or all are free. 

The Article againſt Cardinal Wolſey, 
That he had Examined divers and many 
Matters in Chancery, after Judgments 
thereof given at the Common Law , 
1n ſubverſion of the Laws, and made 
ſome perſons to reſtore again what they 
had in Execution by virfue of the 
Judgment, at the Common Law ( as 
"cis Reported 4 1nititut.) is too gene- 
ral and. uncertain z for thoſe Matters 
might concern Preſentments to Churches, 
 Prebends, or other Benefices, mentioned 
in the Statutes of Proviſions, 16 Rich. 2. 
cap, 5. or other matters that might be 


proper for the Common: Law, and not- 


for the Chancery; or he might Reverſe 
the Judgments in the points adjudged 5 

for the Cardinal did many things with 
a high hand, as appears by the other Ar- 
ticles, and by his uſage of Sir Fohn Stanly, 
mentioned in the 28ch. Article, and 
then he was worthily complained of : 
But if- they were matters fit to be re- 
lieved in Equity (though after Judg- 
ments at Law) it 1s not probable that Sir 
Thomas Moore would have ſet his hand 
to ſuch an Accuſation, as knowing that 


' to have been done before the Cardinals 
time 
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"M he Juriſdifion of the Court 
time, and by himſelf (as is certified by 


_ the Referees) if this be a true Copy, 


which may be doubted, becauſe Sir 14o- 
mas Moore doth fign before the Dukes 
and other Noblemen, which place was - 
not given to the Lord Chancellor till 
after his Death: And it is well known 
that the Cardinals Man [ Cromwel] did 
take him off from all Accufations in 
Parliament, yet this Article was the 
cauſe of all the reſt, ( 43) are there 
Printed under the Title of the Court 
of Chancery z but it not mentioning 
what thoſe matters were that the Car- 
dinal did Examine in Chancery, doth 


fall off of it ſelf. 


And for Throgmorton's Caſe ſo much 
ſtood upon, as wherein all the Judges 
are ſaid to have given their Opinions; 
it . was thus, 

Throgmorton being poſſeſſed of a 
Term, by a Grant from the Crown, 
rendring a Rent, with: a Proviſo to be 
void for non-payment, within 40 days, 
and having made many failer, which ap- 
peared upon Record; Queen Elizabeth 
granted away the Inheritance, which 
eame to Sir Thomas Heneage, and from 
him to Sir Moyle Finch, ja right of his 
Lady, who entred and ſealed a Leaſe to 
one Roots to try the Titlez and upon 
a Demurrer in the Exchequer, Judg- 
| ment 
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of Chancery Vindicated. 
ment was given for 'Roots, the Leſſee ; 
whereupon, -Throgemortor brought a Writ 
of Error, upon which the Judgment 
was affirmed; and after all that he Ex- 
hibited a Bill in Chancery, pretending 
for Equity, That the non-payment of 
the Rent in' 9 Eliz, was by the fault 
of a Servant , ' and no willful failer : 
To which Bill Sir Moyle Finch and Roots 
made Anſwer, and did ſet forth ſeveral 
 failers, in the gth, rioth, and 17th 
years of Quten Elizabeth, and at divers 
other times, which they alledged did 
appear upon Record, and therefore, and 
for other Cauſes mentioned in their 
Anſwers, they demanded ' Judgment , 
whether the Court would hold Plea 
thereof or not : And Mr. Attorny Gene- 
ral (being of the Defendants Councel ) 
moved, That the matter touching the. 
Leaſe, whereof the Plaintiff fought Re- 
lief, might be diſmifled 3 becauſe the 
Leaſe had been, by the Opinion of the 
Judges, adjudged to be void 1a the Ex- 
chequer, for that the Rent was not 
paid to her Majeſty within .4o days , 
according to the conditional Clauſe con- 
tained in the Leaſe. To which Motion, 
Mr. Philips being of the Plaintiffs Conn- 
cel, made Anſwer and ſhewed, That the 
default of payment in the gth year of 
Queen Elizabeth, was not — 
ut 
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The Furiſdiftion of the Court 
but grew by the negligence of a Ser- 
vant; but that the Rent was after- 
wards paid , and that the Lands were 
enjoyed quietly by the Leſſee ſo long as 
the Inheritance remained 1n her Majcſty, 
until the Defendants .-Entry, and there- 


fore prayed, That the matter in Equity 


might be retained, But forafmuch ag 
the Cauſe was of great weight, and 
would be a Preſident, the Lord Keeper 
minded (before he gave any Order) to 
confer with the Judges and directed 
that the Bill, Anſwer, and Records , 
which ſhewed the defaults of Payments 
ſhould be brought to the Judges,” as ap- 
pearcth by an Order in Chancery, 28th 
of May, 39 Elisz. 

And 15th of November following z 
the Lord Keeper did declare in open 
Court, that all the Judges (except one 
that was abſent) had conſidered: of this 
Cauſe, and were all ( one of them that 
had not fo conſidered, excepted ) of 
Opinion, That the particular Caſe as 
it ſtood, was not meet to be retained 
and Examined in Chancery; yet ht 
Lordſhip ſaid he would be adviſed, and 
give ſuch Order as ſhould be' meet 3 
as appeareth by an Order then made, 
which was the laſt in that Caſe. 

Now the particular Caſe as it ſtood, 
was upon the ſeveral Forfeitures, for 

| NONs 
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Non-payments of the Rent : z and the Bill - 
ſeeking Rglyef but againſt one in the 9th. 


year of her late Majeſty, the reſt of the 
Failers being not tnentioned : And the 
Leaſe having been ad judged void i in Law; 
not only for the Failer m the*ſfaid gth 
year, but for the other Failers alſo, for 
which no Remedy was ſought 3 the Caſe 
as it ſtood might not be held meet to be 
examined ahd relieved in Chancery, for 
it ſtood upon divers Failers, and like- 
wife upon-'the Queens: Intereſt againſt 
whom there was no Equity to be ſought 


In Chancery. 


But in all thoſe Proceedings it doth not 


appear, that the Lord Keeper did make 


any Order to retain the Bill. as 1s-al- 


ledged, nor that there was any Petition | 


tothe Queen, nor any Reference from 


her to the Judges, nor any Certificate of + 


the Judges (other than Verbal.) to. the 
Lord Keeper (as is faid) and by tim de- 


clared in Court; none of which couldy 


be unknown to the Attorny General, al- 
thonugh now it be otherwiſe urged (un- 
der his Name) in the 3d and 4th Iaſtitut- 
By which the Statute is made the only 
Reaſon of the Judges Opinions, whereas 
it doth not appear that this Statute was 
once mentioned in all thoſe Proceedings. 
Sir Moy! Finch's Anſwer is not, to be 
found (it is not unlikely to have been 
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The Juriſdifion of the Court 
burned when the Fire was in the Six. 
Clerks Office) but it ſeems the Cauſe was 
not dimiſfſed, for there is no Diſmiſſhion 
enrolled nor any Order for a Diſmiſſion 
entred, neither doth it appear that there 
were any further Proceedings 1n it : But 
howſoever that Opinion. of the Judges 
being given upon the ſeveral Forteitures 
and the Queens Intereſt, and the Judg-. 
ment. ( that Throgmorton's Leaſe . was 
void ) that Caſe doth nothing concern 
the Queſtion. 

And the Inconveniences that would 
follow to. the Subject if the Chancery 
ſhould not relieve after Judgments in 
Caſes of Frauds, Breaches of Truſts, For- 
feitures, ec. where the Common Law 
cannot relieve, would prove ſo great and 
Intollerable a Grievance, that no Man 


-could live under ſuch Laws; for any 
' Man that will take Advantage may ob- 


tain a "Judgment at Law before the 
gher can get a Decree, or an Injunction 
1n Chancery, what Equity ſoever his Caſe 
requireth, and then he muſt be remedileſs 
for ever, and thereby all Fraud, Circum- 
vention, corrupt, crooked -and -uncon- 


ſcionable Dealings of crafty, deceitful 


perſons would be countenanced, en- 
couraged and abetted, and the ancient 
Rules of Equity and Conſcience ſmother- 
ed and ſuppreffed upon the imaginary 

> £0 Credit 


of Chancery Vindicated. 
Credit and Reputation of a Judgment at 
Law which (though of great weight ) 
may be unconſcionably gotten, eſpecially 
fince all Men know, that not one Judg- 
ment of an hundred is pronounced 1n 
Court, nor the Caſe ſo much as heard or 
underſtood by the Judges, but entred by 
Attornies , - which then they were not, 
but pronounced by the Judges in open 
Court. 

| Therefore it would be incouragment 
to imagin that the makers of that Law 
4 H. 4. did ever intend that fuch Judg- 


', ments centred fo ſecretly and underhand 


(that 'tis oftentimes difficult to find them) 
ſhould not be examined, and the Parties 


relieved ; or that by thoſe Words in the 


Statute [_ [ affer Judgment, given in the 
Court of our Sovereign Lord the King ] they 
could Sore ſuch Judgments as thould 


be entred by Attornies . without the : 


Judges Knowledges. 


Neither can it be thought that the Par-- 


liament 21 Jac. cap.26, wherein Attornies 


are excepted from being Felons ( if they - 


acknowledge Judgments for any perſon 
without his Privity ) did intend either 


that the ſaid Attornies ſhould be free from- 


all Puniſhment in ſuch Caſes, or that fach 
Judgments ſhould be of ſo great weight 


and force as never to be queſtioned, nor 


the Party relieved, but utterly undone, 
; G 2 - becauſe 
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The Juriſdifion of the Court 

becauſe'an Attorny hath acknowledged a 

- Judgment againſt him, whereof he can 
now noting till he be taken in Execu- 
.. $ON.. 

For admit (as | is mentioned in the 3d 
Inflitnt. 123,”) that the Plaintiff doth by 
Colluſton retain an Attorney for the De- 
fendant Cwithout the Defendants Know- 
ledge) and the Attorney confeſſeth the 
Action and Judgment is entred, muſt this 
Judgment be binding for ever, 4nd ſhall 
the Defendant have no way to help him- 
ſelf? The Book ſaith, that in this Caſe 
the Defendants fought Remedy | in Parlia-- 
ment, and that the Parliatnent did give 
Power to the Lord Chancellor by the 
Advice of two Judges, to hear and order 
the Caſe in Equity { whereupon it con- 
cludeth that the Chancery could not do 
Kt without bigher Authority ] which 1s 
no very good Conſequence. 

For that Caſe wasa mixt Caſe,of Equi- 
ty (to right the Defendant ) and of Miſ- 
lemeanour ( to puniſh the Prattice) and 
terefore required ſeveral Judges that 

"might inform the Parliament of both ; 

. but that Petition ſhewed, that the Court, 

- wherein this Judgment was given, could 
not give Remedy in that Caſe z and the 

Reference thewed, that it was not con- 


*, * ceivedto be within the Statute of 4 H.4. 


For then the Parliament (1 its Power of 
-  Judica- 


” . 


of Chancery Vindicated. 
Judicature ) could not have medled with 
1t 3 and.ſo that Caſe muſt have been with- 
u- | ont Remedy, as all others of the like 

_ Nature muſt be, if this Conſtrucion hold, 


2d | whereof no doubt«here will be ſo many 
by that it were better to live under no Laws 


e- | than ſuch as do give way to, anddo not 
w- | provide Remedies againſt ſuch Miſchiefs. 

he | And Statutes being always fo be ex- 
115 pounded ſo as there: be not a Failer of 
211 | Juſtice, 2 [-/tiz#t. 23. And the Chancery 
n- | Court being now the only ordinary Re- 


fe medy that is left to prevent and give Re- 
a-.| lief in ſuch Caſes, it isftrange it ſhould 
ve | ſocarneſtly beendeavour'd to be abridged 
ne | of that Power, when as this ſtricneſs to 


er | maintain the : Rigor of the Law is ob- 
n- | ſerved no where beſides. The Parliements 
o of France (which are Courts of Juſtice) 


is and the Lords of the Seffion in Scotland 
(where' the Chancellor hath the Chief 
i- | Place) do miniſter Juſtice, not according 
ſ- to the Rigor of Law, but with Reaſon 
d and Equity,Cambden ir: Scotis pag. 8. And 
it | muſt we above all others be debarred of 
that Benefit and left remedileſs, and the 
Chancery tyed up from giving Relief, 


d | only upon Inferences, and the Conſtrudti- - 
e | onof a Statute wherein it is not named, 
- and the King having denied in the very 
bs ſame Parliament, and upon the ſame Roll 


f to reſtrain his Chancellor ? 
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And where it was faid, that it is againſt 


a Maxim of Law for a Man tohelp him- 
ſelf againſt a Record upon a bare fur- 
miſe, let it not be thought that the Chan- 
cery doth help any Man upon a bare 


Surmiſe 3 for if he do not bring very. 


good Proofs, the Chancery doth diſmifs 


him, and puniſh him by making him pay 


good Colts, ſo far it is from relieving any 


that are cauſeleſly troubleſome : Nor is 


the Chancery to be guided by every 
Maxim of -Law, but it is to controle ſuch 
Maxims as'are againft the Law of Reaſon, 
Do@or &> Strd. fib. 1, ca.17.. 

And it is worthy Obſervation, that 
the Judges themſelves do oftentimes ex- 


tend their Directions. ( and do therein | 
play the Chancellors ) to mitigate the - 


Rigour of the Law ate Verdids, by 
ſtaying the Poſtea, and by 

the Judgment, and ſometimes after Judg- 
ment by ſtaying Execution till the Party 
will conſent to take what they in Equity 
think fit (by what Law they do ſo them- 
ſelves beſt know. ) But it is as neceſſary 
that the Chancery ſhould give Relicf 
after Judgments as the Judges to ſtay 


the Judgment or Execution, and them- 
ſelves to order the Matter in Equity : 


But neither the Chancery nor any other 
Courts are within this Scatute, but only 
thoſe which are named ia it, which are 
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© of ChanceryVindicated.. 


the King himſelf, his Council and the 
Parliament. And in Caſes only which 
concern the King, as hath been ſaid, 
none of which concern the Chancery. | 
For the Meaning 'and true Senſe of 
this Statute ( as it ſtands upon the Par- 
liament Roll of Petitions ) 18, that. no 
Man ſhould be drawn into queſtion, at 


.|.the Kings Suit, which is expreſſed by the 


Words | Plee Rojal?] and put to Anſwer 
again before him, or his Council, or in 
Parliament, that hath been acquitted by 
Judgment of the Common Law (as thoſe 
were that had-their Pardons before men- 
tioned ) or ſuch as ſhould hereafter be. 
acquitted by Judgment of the Common ' 


Law; and in that Senſe this Statute hath 
| I been, obſerved 'ever fince, and no ſuch 


Judgments have #been queſtioned by the 
King, or by his Council, or in Parlia- 
ment, © - 

But it were a ſtrange Conſtrudion of 
this Statute to ſay, that the Chancery 
alone and no other Court ſhould be 
bound by it, and that the Parliament 
ſhould grug no Relief in any Caſe what- 
ſoever after a Judgment at Law, be it 
obtained by Corruption apparent, In- 
juſtice, Fraud, ex. And that the ' Sub- 


je& ſhould be left deſtitute oF-all help 
after a Judgment, unleſs he can overthrow 
Þ* by attainting the Jury, or by Error 3 


whereas 


Fa 


- for the moſt part is in the Pleadings, and 


maintain any ſuch ' Conſtruction 3 that 
.the Chancery for Matter of Equity ſhould 
| be bound by it 5 and the Practice in 


firm, . 


T > , 


The JuriſdiAion of the Court,&&c. 
whereas an Attaint is ſo penal that one 


Jury will rarely attaint another ( for it 
may be their own Caſes.) And Error 


the like ſtrif&nefs to obſerve the Rule of 
the Law muſt be held by the Judges upon 
the Writ of Error, as was held in the 
former Judgment. 

To _— therefore ; neither the 
Words of this Statute, nor the King's In- 
tention in granting part of it, nor the. 
Miſchiefs before that did occaſion i it, can 


Chancery, and in all other Courts of E- 
quity fihce, doth ſhew plainly, that it 
was never ſo underſtood. 

And fo bay James's Judgment ftands 


Virga Fyquitatis, Virga Cego! tu. 
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